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TUESDAY,  FEBRUARY  23,  1993 

United  States  Congress, 
Joint  Committee  on  the  Organization  of  Congress, 

Washington,  DC. 
The  committee  met,  pursuant  to  call,  at  2:14  p.m.,  in  room  HC-5, 
U.S.  Capitol,  Hon.  David  L.  Boren  (co-chairman  of  the  committee) 
presiding. 

Chairman  Boren.  I  think  we  will  go  ahead  and  begin.  Some  of 
our  colleagues  have  been  delayed  in  a  meeting  on  the  Senate  side, 
and  they  expect  to  be  coming  in,  but  I  don't  want  to  hold  our  wit- 
nesses and  our  fellow  Members,  so  we  will  go  ahead  and  begin  the 
hearing. 

OPENING  STATEMENT  OF  DAVID  L.  BOREN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  OKLAHOMA 

Chairman  Boren.  Today  we  begin  the  first  hearings  on  specific 
topics  of  congressional  reform.  Over  the  past  month  we  have  heard 
a  wide  range  of  ideas  and  proposals  from  the  House  and  Senate 
leaders,  from  distinguished  former  Members  of  Congress,  sitting 
Senators  and  Congressmen,  and  scholars  of  reform.  This  committee 
now  begins  in  earnest  to  look  into  specific  areas  of  Congress's  oper- 
ations and  proposals  for  change,  starting  with  the  ethics  proce- 
dures. 

Ethics  and  internal  enforcement  procedures  within  the  Congress 
have  received  much  attention  over  the  last  several  years  by  mem- 
bers of  the  public,  the  media,  and  Members.  The  House  of  Repre- 
sentatives went  through  extensive  hearings  and  changes  in  1989  to 
its  ethics  procedures.  The  Senate  and  the  Senate  Ethics  Committee 
have  both  spent  a  great  deal  of  time  on  numerous  cases  over  the 
last  several  years  as  well. 

The  reason  this  committee  is  holding  hearings  on  ethics  proce- 
dures is  straightforward.  The  current  process  places  severe  time 
constraints  on  Members  and  puts  them  in  the  position  of  rendering 
judgment  on  colleagues  with  whom  they  must  work  every  day. 
More  importantly,  there  is  no  other  issue  important  to  the  public 
in  terms  of  putting  faith  in  this  institution  that  puts  us  to  the  test 
more  than  this  self-policing  by  Members  of  their  fellow  Senators 
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and  Congressman.  So  this  is  an  important  issue  in  terms  of  the 
maintenance  of  public  trust  in  this  institution. 

We  have  already  heard  from  a  number  of  witnesses  on  the  topic 
of  congressional  ethics  procedures.  Former  Senator  Rudman  dis- 
cussed his  experience  as  vice  chairman  of  the  Ethics  Committee 
and  his  recommendations  for  reform,  and  in  particular  I  recall  that 
he  talked  about  the  need  to  separate  out  the  fact-finding  or  at  least 
early  procedure  of  determining  whether  there  was  sufficient  evi- 
dence to  proceed — what  might  be  called  the  grand  jury  phase  of  a 
process — from  the  later  fact-finding  process  of  a  determination  of 
guilt  or  innocence  then  followed  with  recommendations  as  to  ap- 
propriate punishment,  if  any. 

Senator  Bond  testified  three  weeks  ago  on  a  proposal  which  he 
has  made  to  set  up  an  independent  outside  ethics  commission.  In 
addition.  Senator  Coats  presented  written  testimony  on  his  plan.  A 
week  ago,  Tom  Mann  and  Norm  Ornstein  presented  their  detailed 
plan  for  ethics  reform,  and,  among  other  things,  they  suggested  we 
might  set  up  a  pool  of  qualified  individuals,  former  Members,  citi- 
zens, others  that  might  have  experience  or  academic  experience  as 
well,  or  expertise,  a  pool  from  which  members  could  be  selected  to 
serve  in  terms  of  determination  of  fact  in  particular  cases,  so  that 
the  same  small  number  of  people  would  not  be  spending  a  huge 
amount  of  time,  that  those  responsibilities,  in  essence,  could  be 
passed  around  much  like  pulling  names  out  of  a  pre-approved  jury 
pool  from  which  members  could  be  picked  to  serve. 

Today  we  hear  from  a  number  of  current  House  and  Senate 
Members  to  hear  about  the  procedures  as  they  are  and  alternative 
proposals.  On  Thursday,  we  will  hear  from  a  panel  of  experts  in 
the  areas  of  ethics  and  internal  enforcement  procedures,  including 
what  is  done  in  State  legislatures  and  in  other  organizations,  pro- 
fessional organizations,  for  example,  like  the  Bar  Association,  and 
other  parts  of  the  private  sector  in  our  country. 

I  also  want  to  point  out  that  the  current  chairman  and  vice 
chairman  of  the  Senate  Ethics  Committee  are  interested  in  our  de- 
liberations and  want  to  testify;  I  have  spoken  with  them.  However, 
since  there  is  an  ongoing  case  before  that  committee,  they  prefer  to 
come  before  us  at  a  later  date,  and  we  will  work  with  them  on  es- 
tablishing an  appropriate  time  for  them  to  testify  when  they  feel  it 
would  not  conflict  with  their  deliberations  in  the  current  case. 

We  are  very  pleased  to  have  as  our  first  witness  before  the  Joint 
Committee  this  afternoon  Senator  Howell  Heflin.  Senator  Heflin 
has  served  on  the  Senate  Ethics  Committee  from  October  1979  to 
November  1991,  and  I'm  sure  he  probably  remembers  almost  every 
week  and  month  of  that  service.  This  length  of  service  is  un- 
matched during  the  history  of  the  Senate  Ethics  Committee.  In  ad- 
dition, during  the  entire  period  he  was  either  chairman  or  vice 
chairman  of  that  committee.  During  that  time,  he  presided  over 
some  very  difficult  proceedings  in  this  unique  committee.  He  also 
led  hearings  in  the  96th  Congress  to  revise  the  Senate  Code  of  Offi- 
cial Conduct. 

Given  his  extensive  knowledge  of  the  process  and  his  years  of 
service,  I  know  it  is  fair  to  say  that  there  is  no  other  member  of 
the  Senate  who  could  speak  better  to  the  many  issues  surrounding 


the  Senate's  internal  enforcement  procedures  for  the  institution's 
code  of  ethics. 

Let  me  say  that  it  has  been  my  privilege  to  serve  with  Senator 
Heflin  ever  since  he  came  to  the  Senate.  We  came  in  the  same 
year.  He  came  to  the  Senate  with  long  experience  in  the  judiciary 
as  well,  having  served  as  chief  justice  of  the  Supreme  Court  of  his 
State.  He  is  one  of  the  most  respected  Members  of  the  Congress. 

Senator  Heflin,  we  very  much  appreciate  your  being  with  us 
today. 

I  might  ask  my  colleagues,  before  we  proceed,  if  any  others  have 
any  opening  comments  that  they  would  like  to  make. 

Vice  Chairman  Dreier. 

Mr.  Dreier.  Thank  you  very  much,  Mr.  Chairman.  I,  too,  want  to 
join  in  welcoming  Judge  Heflin. 

We  look  forward  to  your  testimony. 

It  does  seem  to  me  that  this  whole  issue  of  ethics  and  internal 
enforcement  in  both  Houses  of  Congress  is  a  very  difficult  one.  The 
people  whom  I  represent  in  California  regularly  ask  questions 
about  how  we  are  able  to  police  ourselves,  and  many  people  on  a 
regular  basis  have  come  forward  have  proposed  non-Member  in- 
volvement in  this  process,  and  that  is  going  to  be  one  of  the  ques- 
tions that  we  will  have  to  address  as  we  proceed,  and  I  appreciate 
the  work  that  you  have  done  on  this.  Senator  Heflin,  and  we  have 
proposals  which  will  come  forward  from  a  number  of  our  col- 
leagues today  and  Thursday,  and  I  look  forward  to  those  and  hope 
that  we  can  try  to  bring  about  a  speedy  resolution  of  what  has 
been  a  lingering  problem. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Boren.  Thank  you  very  much,  Mr.  Dreier. 

Any  other  opening  comments  from  colleagues? 

If  not.  Senator  Heflin,  we  really  appreciate  your  taking  the  time 
to  come  and  be  with  us  and  to  share  your  experience  with  us  today. 

STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Heflin.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
kind  words  of  introduction. 

I  have  had  some  experience  in  this  field — I  think  I  served  13 
years  either  as  chairman  or  vice  chairman — and  over  the  years 
have  given  a  lot  of  thought  to  it. 

You  did  mention  that  early  in  my  tenure  as  chairman  the  first 
time  there  was  a  change  of  party  membership  in  the  Senate;  I  was 
chairman  first,  and  then  with  the  change  in  the  party  structure  I 
became  vice  chairman  and  then  became  chairman  again. 

During  the  first  tenure  as  chairman,  we  had  a  rather  distin- 
guished outside  academic  group  that  looked  at  the  rules  of  conduct 
and  our  procedures,  and  really  got  to  the  extent  of  where  their  rec- 
ommendations really  showed  an  entire  lack  of  understanding  of  the 
operation  of  the  Senate,  the  Congress,  and  the  way  that  a  Senator 
has  to  operate.  They  were  making  recommendations  that  no  Sena- 
tor, unless  he  could  give  sound,  good,  logical  reasons  in  regards  to  a 
filibuster,  that  he  should  never  filibuster.  They  had  other  recom- 
mendations that  would,  in  an  effect,  destroy  the  representation  by 


a  Senator  of  people  who  were  in  a  minority  position.  And,  frankly, 
they  came  up  with  ivory  tower  recommendations,  and  after  we  con- 
fronted this  and  talked  about  it,  they  agreed  that  they  had. 

Basically,  I  think  the  consensus  was  that  you  have  to  deal  with 
not  conflicts  of  interest  that  arise  as  to  the  representation  of  issues 
and  groups,  but  really  it  is  a  matter  of  personal  aspect  and  primar- 
ily aspect  as  to  whether  a  Senator,  in  an  effect,  personally  benefits, 
and  I  think  that  background  shows  that  there  are  so  many  people 
in  the  outside  field  that  do  not  understand  the  operation  of  the 
Senate,  do  not  understand  the  representation  that  a  Senator  has  to 
give  to  his  beliefs  and  to  his  causes,  whether  they  be  popular  or 
unpopular. 

Now  I  say  that  because  I  think  many  of  the  media  do  not  under- 
stand what  a  Congressman  or  a  Senator  has  to  do,  and  therefore 
their  concepts  of  ethics  sometimes  are  not  really  in  sync  with  what 
the  needs  for  ethical  conduct  are  and  may  be  expanded  in  some  in- 
stances beyond  what  would  be  appropriate  and  would  infringe  on 
the  right  of  a  Member  of  Congress  to  defend  his  own  interests 
when  necessary — that  is,  the  interests  of  his  district — or  also  the 
groups  and  people  that  he  might  represent. 

Ethics  is  a  subjective  evaluation.  In  the  absence  of  specific  rules 
and  laws  where  you  can  show  a  violation,  the  concept  of  what  is 
ethical  and  what  is  not  ethical  is  a  subjective  evaluation.  I  say,  for 
example,  14  years  ago  when  I  came  to  the  Senate,  the  issue  of  a 
subjective  evaluation  of  sexual  harassment  was  entirely  different 
from  the  meaning  that  we  would  give  to  ethics  relative  to  sexual 
harassment  today,  and  times  do  change,  and  I  think  these  have  to 
be  borne  in  mind  as  we  look  at  subjective  evaluations  as  we  come 
along. 

But  as  to  specific  things  that  I  would  bring  to  your  attention,  I 
think  first  there  needs  to  be  a  uniformity  of  rules  and  interpreta- 
tion of  those  rules  between  the  House  and  the  Senate.  They  vary. 
The  public  doesn't  understand  why  it  is  unethical  to  do  a  certain 
thing  in  one  House  but  in  the  other  House  it  is  silent  on  it  or  else 
it  is  acceptable.  There  are  some  of  those  instances,  not  too  many. 
The  structure  needs  to  be  the  same,  in  my  judgment,  between 
them. 

As  I  understand  it,  the  House  now  separates  the  grand  jury  func- 
tion from  the  trial  jury  function,  and  I  use  that  because  I  think  ev- 
erybody understands  it,  rather  than  trying  to  put  it  in  some  other 
words.  From  the  basis  of  inherent  fairness,  our  criminal  justice 
system  has  evolved  over  the  years  that  they  do  not  put  into  the 
hands  of  one  body  the  issue  pertaining  to  indictment  and  convic- 
tion, and  they  are  two  different  functions,  they  are  usually  differ- 
ent procedures,  in  the  criminal  law,  and  I  think  there  are  many 
reasons  why  that  ought  to  be  used  in  regards  to  the  ethics  matter. 
So  I  have  long  recommended  that  they  be  divided.  It  is  my  under- 
standing that  the  House  has  two  divisions,  and  it  is  fairly  new.  I'm 
not  sure  whether  two  divisions  or  two  committees — I  am  not  really 
not  wedded  to  any  one  of  those  ideas,  but  I  do  believe  that  there 
ought  to  be  a  separation. 

The  charging  body,  or  the  grand  jury,  could  have  some  more  au- 
thority than  just  the  idea  of  bringing  and  indictment  or  charge.  I 
think  in  certain  minor  matters  they  might  be  able  to  dispose  of  a 


charge  by  some  type  of  a  letter.  I  believe,  however,  that  any  dispo- 
sition that  would  be  taken  at  that  stage  would  have  to  be  done  by 
agreement,  because  not  always  all  of  the  witnesses  are  heard  one 
way  or  the  other,  but  the  investigation  has  been  made.  There 
would  have  to  be,  in  the  event  that  later  evidentiary  matter  came 
to  the  attention  where  a  person  was,  in  effect,  not  charged,  that 
that  wouldn't  be  the  end  of  it,  but  it  would  be  a  matter  that  it 
could  be  reopened.  A  lot  of  matters  could  be  disposed  of,  particular- 
ly minor  matters. 

Sometimes  there  are  matters  that  arise  that  affect  national  secu- 
rity, and  during  Senator  Pryor  and  my  tenure  on  the  thing,  we  did 
have  one  of  those  matters  in  which  national  security  was  involved, 
and  the  matter  was  disposed  of  at  a  level  at  the  urging  of  a  nation- 
al security  body. 

In  my  judgment,  an  outside  panel  can  play  an  important  but,  in 
my  judgment,  cannot  be  the  final  deciding  group.  The  Constitution 
provides,  under  Article  1,  section  5,  subsection  2,  that  each 
House — and  it  specifies  each  House — may  determine  the  rules  of 
its  proceedings,  punish  its  Members  for  disorderly  behavior,  and, 
with  the  concurrence  of  two-thirds,  expel  a  Member. 

This  matter  of  an  outside  body  gets  back  to  my  opening  remarks 
where  an  outside  group  may  not  understand  the  operation  of  the 
Senate,  and  therefore,  to  me,  the  only  outside  group  that  could  be 
used  effectively  would  be  a  group  of  former  Senators  or  former 
Congressmen.  I  don't  believe  you  could  have  judges  or  you  could 
have  academicians  or  others,  because  I  believe  you  have  to  have  a 
feel  for  activity  in  the  Senate  and  in  the  House. 

We  in  the  Senate  have  had  long-standing  rules  relative  to  civility 
between  Members,  but  nevertheless  every  issue  is  an  issue  that  you 
would  make  enemies  over,  you  would  make  enemies  with  fellow 
Senators,  and  this  is  certainly  true  in  regard  to  the  members  of  the 
Ethics  Committee.  If  a  ruling  doesn't  come  out  that  pleases  a 
Member,  then  there  are  just  inherent  problems  with  it. 

You  may  have,  for  example,  a  Senator  that  is  being  charged 
before  the  Ethics  Committee,  and  a  ruling  doesn't  go  his  way,  and 
the  next  day,  or  next  week,  or  next  month,  you  have  got  a  situation 
where  you  are  trying  to  get  votes  for  your  side,  and  you  go  to  that 
Senator,  and  he  doesn't  look  at  it  necessarily  on  the  merits.  I  mean 
this  is  a  possibility.  So  there  are  inherent  problems  that  exist. 

So  I  think  an  outside  panel  of  former  Senators  could  serve  a  pur- 
pose. They  would  have  to  serve,  in  order  to  qualify  under  the  Con- 
stitution, as  an  advisory  or  a  recommending  group,  and  I  think  this 
would  serve  a  purpose. 

Basically,  what  I  am  suggesting — and  I'm  always  subject  to 
change;  I  don't  think  anything  we  know  is  in  concrete;  we  find  that 
later  matters  develop  that  we  change  our  minds  on — I  would  sug- 
gest a  four-step  method  pertaining  to  the  disposition  of  ethical 
charges.  One  would  be  a  body,  whether  a  division  or  a  separate 
committee,  serving  in  a  grand  jury  capacity,  and  in  essence  they 
would  decide  whether  or  not  to  charge  a  Member  with  a  violation 
of  ethical  conduct,  and,  as  I  said,  I  do  think  they  could  have  some 
authority,  by  agreement — and  I  emphasize  by  agreement — to  dis- 
pose of  a  matter. 


I  think  also  that  charging  body,  the  grand  jury,  could  make  the 
determination  as  to  whether  or  not  you  would  want  to  bring  in  the 
outside  body.  I  don't  think  every  case  that  comes  along  would  nec- 
essarily justify  the  outside  body  coming  in,  but  if  it  is  of  such 
public  notoriety,  or  they  feel  that  it  involves  some  very  serious  as- 
pects and  spin-off  that  could  occur— and,  of  course,  it  would  mean 
you  would  have  to  establish  guidelines  for  them  to  recommend  the 
outside  body  coming  in — the  outside  body  then  could  become  in- 
volved with  it;  the  staff  of  the  Ethics  Committee  could  be  made 
available  to  them;  as  to  whether  or  not  they  would  want  some  sep- 
arate counsel  or  something  would  have  to  be  determined.  I  want  to 
mention  the  question  of  special  counsel  a  little  later. 

Anyway,  I  think  that  then  it  would  go  to  this  outside  body  and 
be  a  review,  and  that  review  would  then  be  reported  to  the  Ethics 
Committee,  which  would  be  the  trial  jury,  in  effect,  there.  They 
would  then  determine  whether  or  not  they  would  dispose  of  it. 

Presently,  the  rules,  in  my  judgment,  are  narrow  on  the  disposi- 
tion relative  to  the  Ethics  Committee  disposing  at  that  level.  The 
rule  basically  says  it  has  to  be  done  by  agreement  at  that  time.  I 
think  the  Ethics  Committee  ought  to  have  broader  power.  The 
present  authority,  as  I  recall — I  haven't  checked  back  on  this — is 
that,  by  agreement,  they  could  reprimand  a  Member  of  the  Senate; 
I'm  not  sure  how  the  House  works  in  this.  But  I  think  greater 
power  should  be  given  to  the  committee  to  dispose  of  it  at  commit- 
tee level  and  that  they  would  have  a  broader  range  of  power  other 
than  just  the  matter  pertaining  to  reprimand,  that  they  could  have 
the  right  to  censure  as  well  as  reprimand. 

Now  the  fourth  step,  of  course,  would  be  action  by  the  full 
Senate.  In  the  past,  that  has  been  when  it  has  been  impossible  to 
reach  some  sort  of  agreement  between  the  person  charged  and  the 
committee,  and  sometimes  it  is  the  committee  that  doesn't  feel  like 
there  ought  to  be  any  agreement,  they  ought  to  go  ahead  and  it  go 
to  the  Senate,  and  we  have  had  expulsion  cases,  and  we  have  had 
cases  in  which  the  full  Senate  participated  in  the  various  activities. 

The  word  "censure  and  reprimand"  has  been  subject  to  interpre- 
tations, giving  it  the  authority  of  other  words.  They  have  re- 
proved— I  don't  remember  all  of  the  different  words,  but  there  are 
a  variety  of  different  words  that  have  been  used  in  different  cases 
relative  to  that. 

I  think  another  suggestion  I  would  make  is  that  there  be  a  con- 
tinuing updating  of  the  code  of  ethical  conduct  and  that  each  one 
of  the  codes  be  annotated  to  the  interpretative  rulings  that  have 
been  issued  by  the  Ethics  Committee,  just  like  a  U.S.  Code,  Anno- 
tated. You  can  have  a  section-by-section,  and  then  you  have  under 
it  the  interpretive  rule.  But  if  you  can,  in  an  effect^and  I  use  the 
word  "recodify"  to  make  it  applicable  to  the  ethics  code,  it  is  not 
technically  a  code — anyway,  using  the  word  to  codify,  and  it  ought 
to  be  updated  to  go  ahead  if  you  have  a  certain  thing  pertaining  to 
whether  or  not,  say,  it  is  an  activity  of  entertainment,  whether  it  is 
contained  therein,  and  various  other  interpretive  rulings  that  had 
been  given,  and  this  ought  to  be  on  a  sort  of  continuing  basis. 

Today,  you  have  got  a  printed  volume  that  comes  out  of  interpre- 
tive rulings.  It  is  indexed  to  some  degree,  but  it  is  very  difficult  to 
find.  Most  Senators,  I  believe,  in  their  offices,  the  same  as  mine,  we 


give  our  staff  instructions:  If  you  have  got  any  questions  at  all 
about  it,  refer  it  to  the  staff  of  the  Ethics  Committee,  and  they  will 
generally  tell  you,  and  if  it  is  a  matter  of  uncertainty  or  first  im- 
pression, it  usually  goes  through  the  written  process,  and  an  inter- 
pretive ruling  comes  out,  and  it  is  sanitized  to  remove  the  Sena- 
tor's name  and  other  things. 

But  there  is  really  is  a  lack  of  available  information  for  people  to 
read.  They  are  dependent  entirely  on  the  staff  of  the  committee, 
and  there  may  well  be  a  logical  argument  if  you  have  a  manual 
that  is  annotated  and  up  to  date,  and  you  have  a  turn-over  in  the 
attorneys  in  the  Ethics  staff.  So  I  think  it  gives  you  an  opportunity 
where  you  could  look  at  see,  and  if  they  omitted  and  found  there 
were  already  existing  interpretive  rulings  through  a  manual  that  is 
annotated,  then  again  you  can  bring  it  back  and,  in  effect,  a  re- 
hearing if  that  matter  was  such  that  we  thought  it  should  be. 

I  think  next  there  ought  to  be  annually  an  orientation  session  on 
ethics  to  all  Members  of  the  Senate.  When  a  freshman  class  comes 
into  the  Senate — and  I  assume  this  is  true  in  the  House — you  have 
an  orientation  that  is  tied  in  with  all  the  rules,  your  accounting, 
and  your  financial,  and  everything.  There  is  about  an  hour  spent 
dealing  with  ethics  in  the  freshman  orientation.  But  I  think  a 
longer  schooling  for  all  Senators  and  certainly  their  staffs  as  to  the 
rules  and  overall  viewpoint  and  how  you  could  proceed — now  have 
I  gone  beyond  my  time? 

Chairman  Boren.  Go  right  ahead. 

Senator  Heflin.  All  right.  Well,  I  don't  have  a  prepared  state- 
ment, I'm  just  giving  you  ideas. 

I  also  have  another  idea  as  to  the  composition  of  the  Ethics  Com- 
mittee. I  think  there  ought  to  be — it  doesn't  have  to  be  the  chair- 
man, and  it  would  probably  be  wise,  but  there  ought  to  be  a 
Member  from  the  top  10  Senators  in  seniority  on  the  committee. 
You  have  got  Senators  who  are  all  in  the  top  10  priority  who  are 
chairmen  of  some  other  committee,  and  they  have  got  time  to  do  it, 
but  the  presence  of  a  senior  Member,  or  Senator,  on  it — most  of  the 
time  in  the  Senate,  I  was  as  close  to  being  the  senior  as  anyone  on 
it  at  the  time,  and  I  just  turned  past  50,  my  seniority  is  now  50. 

Then  I  think  a  second  member  ought  to  be  drawn  from  some- 
where between  the  category  of  years  of  seniority  of  10  to  30,  and 
then  the  third  member — and  the  House  may  have  different  mem- 
bership numbers — could  be  brought  from  the  lower  levels.  I  think 
this  would  give  more  prestige  to  the  Senate  committee.  It  would 
also  have  Senators  who  remember  instances  in  the  past  in  which 
there  have  been  proceedings  brought  against  other  Senators.  Staff 
turns  over.  You  are  fortunate  if  you  have  a  staff  person  who  has 
been  there  for  10  years  or  more.  But  it  may  well  be  that  the  histo- 
ry of  past  proceedings  and  things  may  bring  to  light  similarities 
and  other  things  that  could  be  helpful.  So  I  would  suggest  that. 

My  next  recommendation  is  that  there  ought  to  be  a  statute  of 
limitations  dealing  with  charges  that  can  be  brought.  The  basis  of 
the  criminal  law  is,  one  of  the  fundamental  elements  that  goes  into 
it  is  that  there  is  a  statute  of  limitations,  and,  of  course,  there  are 
many  reasons  why:  the  memories  of  witnesses  are  dim  after  years; 
the  charges — sometimes  it  might  have  occurred  15  years  ago — are 
brought  and  considered  in  light  of  changing  mores  of  society  and 
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changing  mores  of  the  Senate,  particularly  on  ethical  matters 
where  there  is  no  clear-cut  violation  relative  to  a  code  or  relative 
to  a  law.  As  to  what  it  might  be,  I  think  they  ought  to  be  some- 
what comparable  to  the  criminal  law  statutes,  and  they  vary  in 
regard  to  that. 

In  some  States — I  know  that  in  my  State  we  had  a  rule  in  regard 
to  impeachment.  Our  Supreme  Court  had  the  charge  with  impeach- 
ment and  things  else,  and  it  had  been  established  as  case  law  if  a 
person  had  been  re-elected  then  anything  that  was  before  it  was 
erased  and  he  couldn't  be  charged,  but  I  don't  believe  in  that;  I 
don't  think  that  that  is  a  good  idea;  I  think  that  many  times  those 
charges  would  not  be  brought  to  mind,  and  it  couldn't  be.  There  is 
a  certain  element  in  regard  to  where  a  person  has  been  charged 
and  all  the  full  facts  were  known  to  the  public,  and  they  reelected 
him.  That  is  an  element  in  the  overall  consideration,  but  I  wouldn't 
classify  that  in  regard  to  any  statute  of  limitation. 

Special  counsel:  I  think  the  staff  in  most  cases — I  would  reserve 
for  the  rare  case  the  special  counsel.  They  are  expensive.  Some- 
times they  are  interested  in  their  own  image  building  rather  than 
the  service  to  the  particular  Senate.  As  I  understand,  that  has  hap- 
pened, at  least  in  the  opinion  of  several  Members  of  the  House,  in 
some  of  the  previous  cases. 

The  element  of  unethical  conduct,  where  there  is  no  violation  of 
a  rule  and  a  law,  is  a  subjective  matter,  but  if  we  could  establish 
some  sort  of  guidelines  by  which  that  unethical  conduct  would  at 
least  have  some  standards  to  judge  it  by,  and  in  regard  to  the  Keat- 
ing Five  we  endeavored,  before  making  any  decision,  to  establish 
certain  standards.  But  I  think  some  overall  standards  and  guide- 
lines would  be  helpful  in  that  gray  area  where  a  person  has  not 
violated  a  law  or  a  rule  as  to  how  it  might  be  done. 

There  is  still  a  major  problem  with  constituent  services.  The 
House  for  a  good  while  had  a  list  of  various  things  that  Members 
could  do  relative  to  constituent  services  before  executive  depart- 
ments and  agencies  and  regulatory  agencies,  such  as  asking  for 
status  reports  and  various  things  of  this  sort.  But  there  are  certain 
executive  agencies  and  other  agencies  that  have  their  own,  and  I 
think  there  is  a  need  for  liaison  or  coordination  where  the  execu- 
tive agency  or  regulatory  body  realizes  that  if  a  Member  of  Con- 
gress is  seeking  a  status  report  or  something  else  that  it  is  not  to 
be  considered  as  being  an  infringement. 

There  are  certain  things  that  are  accepted  in  the  Congress  that 
some  agencies  seem  not  to  recognize,  and  that  is  what  is  usually 
called  bucking,  where  a  request  comes  in  and  a  Senator  bucks  it 
over  to  an  agency  without  any  expression  pertaining  to  the  merits 
or  things  else  but,  "I  have  received  this  from  my  constituent,  and 
do  it."  There  seems  to  me  to  be,  from  hearing  people  talk,  a  lack  of 
coordination  between  agencies  and  the  departments  in  what  that 
might  mean.  Most  of  them,  I  think,  do  in  regard  to  that. 

So  those  are  some  of  the  ideas.  I'm  not  wedded  to  anything.  I  just 
think  that  we  do  have  a  problem.  We  have  a  problem  that  the 
media  is  much  more  cognizant  of  activities,  and  I  don't  think  it  is 
wrong  and  inaccurate  to  say  that  many  of  them  are  seeking  it  out 
because  it  is  sensational  and  they  sell  newspapers  with  sensational 
journalism.  On  the  other  hand,  the  media  serves  a  purpose  and 
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serves  a  purpose  to  bring  to  the  attention  of  the  Senate,  and  so 
there  is  a  balance  relative  to  those  matters  relative  to  that. 

But  ethics  is  a  front  line  issue,  it  is  a  front  page  type  of  a  story 
that  occurs  today.  If  it  is  inaccurate  and  harmful  to  a  Member  of 
Congress,  it  can  be  erased,  but  every  time  you  erase  something  you 
leave  a  smudge,  and  those  smudges  mount  up  on  a  Member  of  Con- 
gress, and  I  feel  that  we  need  to  act  and  to  show  that  the  Senate 
can  carry  out  its  constitutional  responsibility  about  it,  do  it  in  a 
strong  way  that  reassures,  but  at  the  same  time  that  as  matters 
come  up  we  have  to  look  at  it  from  a  reasonable  basis  and  you 
have  to  look  at  things  sometimes  as  in  courts  we  talk  about  equita- 
ble matters.  You  have  some  people  who  may  be  sick  or  may  be  at 
quite  an  elderly  age  and  other  things  that  do  enter  into  it,  particu- 
larly in  regard  to  where  a  senator  says  he  is  not  going  to  stand  for 
reelection.  The  publicity  obviously  played  a  part  in  that  decision, 
and  he  has  suffered  some  punishment  relative  to  that. 

One  another  matter — I  don't  know  whether  there  is  any  solution, 
but  there  is  an  awful  lot  of  leaking  going  on  when  the  rules  pro- 
vide for  confidentiality,  and  I  don't  know  how  you  solve  the  prob- 
lem. We  had  the  GAO  investigate,  and  they  couldn't  come  to  any 
conclusion.  We  had  a  special  committee  that  was  appointed  that 
raised  constitutional  issues  and  that  sort  of  thing,  but  they  are 
always  inconclusive — any  investigation  of  leaks  are  inconclusive. 
But  perhaps  a  clearer  and  more  distinct  admonition  in  the  rules 
pertaining  to  leaks  would  be  helpful  in  regard  to  hopefully  reduc- 
ing them. 

But  ethics  today  is  on  the  front  burner.  I  think  the  Senate  and 
the  House  are  on  trial  in  these  matters,  and  I  think  we  have  to 
take  action,  and  to  take  reasonable  action,  but  I  don't  necessarily 
calls  for  an  overreaction  relative  to  these  matters.  It  is  a  difficult 
matter,  it  is  a  hard  matter  to  try  to  work  and  try  to  do  it.  In  the 
past  I  think  the  Ethics  Committee  members  have  been  very  consci- 
entious. They  have  spent  long  periods  of  time  on  matters  and  try  to 
do  it  in  a  proper  manner,  bearing  in  mind  the  institution  as  a 
whole  as  well  as  the  Members  that  were  charged.  But  it  is  a  matter 
where  I  think  we  have  got  to  move  forward  and  to  try  to  present  a 
better  image  to  the  public  as  a  whole  dealing  with  the  ethical  con- 
duct of  Members. 

Chairman  Boren.  Thank  you  very  much,  Senator  Heflin. 

You  have  given  us  a  lot  of  good  ideas — I  was  just  taking  notes  as 
you  went  along — many  good  ideas  that  have  not  been  mentioned  to 
us  before.  I  think  the  idea  of  updating  the  Code  and  annotating  it, 
that  would  be  so  helpful,  to  be  able  to  have  an  annotated  version  of 
the  Code  where  you  could  look  for  yourself  at  the  decisions  that 
have  been  made  in  terms  of  interpreting  those  sections  of  the  Code 
of  Conduct. 

The  idea  of  updated  orientation  I  think  would  be  very  useful  for 
us,  because  we  get  so  busy  in  other  things  and  we  lose  track  of  how 
the  rules  have  changed  and  we  might  be  still  operating  under  a  set 
of  rules  that  are  no  longer  in  force. 

The  composition  of  the  committee — that  is  certainly  a  good  point 
as  well,  having  the  senior  members  of  the  committee  carrying  the 
influence  it  needs  to  carry  and  also  having  the  historic  perspective 
that  it  needs. 
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The  statute  of  limitations — I  have  wondered  about  that  many 
times,  why  we  do  not  have  a  specific  statute  of  limitations,  which, 
as  you  say,  as  in  the  case  of  the  statutory  law,  often  varies  with  the 
kind  of  offense  or  violation  concerned.  You  might  have  a  one-year 
statute  of  limitations  for  some  things,  three  years  for  others,  seven 
years  for  others,  and  so  on. 

I  really  just  have  one  or  two  basic  questions  I  want  to  ask  in 
light  of  proposals  that  have  been  made  by  others.  I  gather  you  feel 
that  at  least  part  of  the  procedure  could  be  carried  out  by  having 
some  former  Members  chosen  to  serve  as  an  outside  panel  either  in 
the  grand  jury  function  or  perhaps  in  the  fact-finding  function  as 
well  as  long  as  the  recommendations  came  back  to  the  House  and 
the  Senate  for  their  final  action,  or  maybe  the  House  and  Senate 
Ethics  Committee. 

We  had  an  interesting  sort  of  evolving  discussion  with  Mr.  Mann 
and  Mr.  Ornstein  when  they  were  here,  two  distinguished  academ- 
ics who  appeared  before  the  committee.  They  suggested  that,  in  es- 
sence, we  might  have  the  present  committees,  the  House  and 
Senate  Ethics  Committees.  For  one  thing,  they  need  to  give  ongo- 
ing advice,  to  have  continuity,  staff  expertise,  the  preparation  and 
the  updating  of  the  code  of  conduct,  the  annotating  of  it,  and  then 
also  to  receive  complaints  and  to  determine  whether  or  not  a  com- 
plaint was  sufficient  to  even  refer  to  the  grand  jury  phase,  if  we 
want  to  call  it  the  grand  jury  phase.  There  might  be  some  screen- 
ing out  of  frivolous  complaints  or  complaints  obviously  without 
merit;  if  you  had  a  statute  of  limitations,  complaints  that  go 
beyond  the  period  of  limitations;  and  so  on. 

They  proposed  then  that  what  we  might  have — whether  it  is  one 
or  two  pools,  whether  you  separate  the  grand  jury  phase  and  the 
fact-finding  phase,  that  could  be  done  by  outside  people,  former 
Members,  and  they  suggested  a  pool.  Rather  than,  say,  appointing 
five  former  Members  who  would  be  the  standing  committee  of  out- 
side members  to  which  all  these  more  serious  cases  would  be  re- 
ferred, they  suggested  we  might  want  to  develop  a  pool  from  which 
you  would  draw,  whether  it  was  five  or  seven,  to  serve  on  a  par- 
ticular case.  That  way,  instead  of  going  to  a  former  Senator  or 
House  Member  saying,  "Would  you  serve  now  as  the  outside  panel 
on  all  the  cases  that  might  come,"  they  might  be  hesitant  to  devote 
that  much  time,  but  they  might  be  willing  to  be  in  a  pool  and  serve 
from  time  to  time  on  a  particular  case,  so  that  the  responsibility 
might  be  passed  around,  say,  among  30  former  Members  instead  of 
the  same  five  over  and  over  again. 

If  we  were  to  do  that — you  have  already  spoken  to  the  need  to 
have  a  parallel  set  of  rules  and  standards  as  they  apply  to  House 
and  Senate  Members,  because  that  is  very  confusing — as  you  have 
indicated,  if  there  is  one  standard  for  Senators  and  another  stand- 
ard of  behavior  for  House  Members,  if  we  were  to  go  to  an  outside 
pool  or  panel  for  at  least  part  of  the  process  that  then  would  report 
its  findings  or  recommendations  back  to,  let's  say,  the  standing 
committees,  do  you  think  that  would  be  advisable  to  have  that  as  a 
joint  pool? 

There  was  some  indication  from  some  of  our  witnesses  that  it 
would  be,  because  for  one  thing  you  could  have  a  larger  pool.  If  you 
were  just  talking  about  former  Senators,  there  are  fewer  of  them, 


11 

and  you  would  want  to  choose  Members  in  a  particular  case  that, 
let's  say,  did  not  have  an  ongoing  relationship  with  the  Member 
charged.  Let's  say  if  they  were  representing  clients,  if  they  were 
lobbying  for  particular  causes  before  the  Senate  and  before  particu- 
lar committees,  they  might  have  a  conflict  of  interest.  Let's  say  if 
they  were  representing  agricultural  clients  and  a  member  of  the 
Agriculture  Committee  was  charged  with  wrongdoing,  then  that 
former  Member  might  not  be  appropriate  for  the  panel  dealing 
with  a  member  of  the  Agriculture  Committee.  On  the  other  hand, 
they  may  never  have  any  dealings  with  the  Judiciary  Committee  or 
the  Labor  Committee  or  something  else. 

What  would  you  think  about  the  idea  of,  if  we  had  a  pool  or 
panel  making  it  joint,  particularly  if  we  were  to  recommend  a  pool 
idea,  in  light  of  the  fact  that  it  would  be  a  much  larger  group  if 
you  were  to  pool  House  and  Senate  Members  together  from  which 
you  could  choose  people  to  serve  on  cases,  or  do  you  think  it  should 
be  one  set  panel  of  former  Members,  it  would  be  the  same  former 
Members  in  all  the  cases? 

Senator  Heflin.  Well,  I  hadn't  given  a  lot  of  thought  to  it.  Two 
or  three  things  popped  to  my  mind,  and  somebody  may  something, 
and  then  it  will  pop  out,  so  I  might,  on  reconsideration,  disagree 
with  what  I  might  say. 

First,  the  longer  a  former  Member  is  away,  and  we  are  living  in 
evolving  times  and  changing  mores,  I'm  not  sure  that  a  former 
Senator  or  former  Member  of  the  House  who  served  some  15  years 
ago  and  left  may  be  as  cognizant  of  changing  mores  and  the  evolv- 
ing of  matters  as  we  look  at  it  today.  Many  of  them  are  not  cogni- 
zant of  the  influence  of  the  media,  not  to  say  the  media  ought  to 
influence,  but  nevertheless  the  image  of  the  Senate  is,  to  some 
degree,  today,  and  maybe  to  a  pretty  sizable  degree  today,  based 
upon  mores  of  the  media  today.  So  I  don't  know  how  far  back  you 
would  go. 

This  comes  to  mind.  Are  there  distinctions  in  which  service  in 
the  Senate  would  have  a  different  approach  towards  a  certain 
ruling  or  certain  determination  of  guilt  as  opposed  to  service  in  the 
House?  They  are  generally  the  same,  but  there  are  some  distinc- 
tions. Well,  disorderly  conduct — we  on  the  House  side,  we  think  the 
House  is  guilty  of  some  sort  of  activity  of  civility  towards  each 
other. 

Chairman  Boren.  We  had  better  be  careful.  I  would  remind  my 
dear  colleague  from  the  Senate  that  this  is  a  joint  committee,  and 
there  are  Members  of  the  House  also  present. 

Senator  Heflin.  I  understand  that,  and  I'm  doing  it  in  a  laugh- 
ing matter,  a  jestful  matter. 

[Laughter.] 

Senator  Heflin.  But  the  other  issue  is  whether  or  not  they  could 
stop  an  ethical  charge  from  going  forward.  I  would  think  that  that 
would  be  subject  to  great  criticism.  In  other  words,  if  a  former 
group  of  Members  of  Congress  pool,  or  separated  in  the  Senate — if 
a  charge  is  made  at  that  stage,  they  would  also  have  a  tremendous 
amount  of  work  to  do.  The  Ethics  Committee  over  the  years  has 
always  required  that  a  charge  be  sworn  to  and  an  investigation  is 
made,  and  many  of  them  are  dismissed.  That  is  a  pretty  good  work- 
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load  that  would  be  on  those.  The  staff  work  on  that  is  a  great  deal, 
and  a  lot  of  investigating  goes  on. 

Chairman  Boren.  So  for  that  you  would  keep  an  in-house  staff. 

Senator  Heflin.  I  see  the  outside  panel  really  as  between  the 
grand  jury  group  and  the  trial  group  to  make  recommendations 
rather  than  a  before  body. 

The  conflict  that  you  mentioned  about  Agriculture  and  that  sort 
of  thing,  you  know,  that  takes  place  everywhere.  Take  the  base 
closing  commission.  You  have  got  former  members  of  the  Air 
Force,  and  overall  the  base  closing  commission  has  got  to  balance 
Air  Force,  Navy,  and  Army  all  together,  and  the  Air  Force  former 
member,  he  has  an  inclination  more  to  side  with  his  own — that 
sort  of  thing.  Sometimes  there  are  lawyers  that  have  a  lobbying 
class  of  their  on  the  base  closing  commission,  just  for  example. 

Certainly  if  former  Members  are  lobbying,  if  they  are  lobbyists, 
you  don't  want  them  on  that  committee.  I  think  it  is  too  much  of  a 
conflict  of  interest  for  them.  They,  themselves,  have  got  clients, 
and  they  are  largely  doing  this  pro  bono,  and  the  image  of  the 
Senate  may  not  be  as  strong  to  them  now  as  it  was  when  they  were 
a  Member. 

Chairman  Boren.  Thank  you  very  much. 

Mr.  Spratt. 

Mr.  Spratt.  No  questions,  Mr.  Chairman. 

Chairman  Boren.  Mr.  Allard. 

Mr.  Allard.  Thank  you,  Mr.  Chairman.  I  have  a  couple  of  ques- 
tions and  then  would  like  to  make  a  comment  on  the  statute  of 
limitations,  if  I  may. 

On  the  House  side,  we  do  have  in  effect  a  statute  of  limitations 
where  you  can't  bring  any  charges  that  occurred  prior  to  the  third 
previous  Congress  unless  it  would  relate  back  to  one  of  the  more 
previous  Congresses — a  violation  that  would  have  occurred  in  a 
more  recent  Congress.  So  we  do  have  that  in  effect  on  the  House 
side. 

One  question  that  I  did  want  to  bring  up,  and  I'm  interested  in 
your  comment  because  you  have  had  a  lot  of  experience  as  past 
chairman  of  the  Senate  Ethics  Committee,  and  that  is  on  the  cur- 
rent controversy  over  the  ethics  process.  Do  you  think  that  stems 
pretty  much  from  the  perceived  inability  of  Members  to  sit  in  judg- 
ment over  their  peers  or  more  along  the  lines  of  how  those  charges 
are  brought  to  the  attention  of  the  Ethics  Committee? 

Senator  Heflin.  What  do  you  mean  by  brought  to — you  mean 
such  as  publicized,  some  of  the  methods  like  that?  Well,  I  think 
every  case,  like  a  barrel,  sits  on  its  own  bottom,  you  have  to  evalu- 
ate it,  but  there  is  no  question  that  there  is  much  more  media  con- 
sciousness of  it  and,  as  a  result  of  it,  more  public  consciousness  of 
ethical  conduct.  You  know,  everything  evolves.  They  say  the  most 
revered  Member  of  the  Senate  in  stature,  Daniel  Webster,  was  on 
the  payroll  of  a  utility  company  all  during  the  time  that  he  served 
in  the  Senate,  and  it  wasn't  considered  to  be  unethical  at  that 
time. 

There  is  an  evolution  that  is  taking  place,  and  the  evolution  gen- 
erally centers  down  to  somewhat  of  raising  money  for  campaigns, 
at  least  a  good  portion  of  that,  and  we  have  a  solution.  Common 
Cause  came  up  with  the  solution  of  doing  away  with  the  fat  cats, 
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and  you  brought  about  PAC's;  now  PAC's  is  the  ill.  The  Boren  bill, 
which,  in  my  judgment  is  a  pretty  good  bill — it  has  got  a  few  errors 
in  it,  but  adjustments  could  be  made. 

[Laughter.] 

But  it  will  have  its  ills  10  years  from  now.  As  long  as  it  takes 
money  to  get  elected,  the  pursuit  of  money  that  is  necessary  is 
going  to  cause  ills.  It  is  just  an  inherent  problem  that  is  there. 
There  is  no  way  you  are  going  to  get  around  it  unless  you  have 
complete  public  financing,  and  if  you  do,  then  you  have  got  another 
whole  set  of  objections  and  things  else. 

All  of  this  is  somewhat  involved,  and  we  try  to  make  adjust- 
ments, try  to  make  changes,  as  they  come  along,  and  we  come  up 
with  a  system,  but  sooner  or  later  there  has  to  be  some  sort  of  real- 
ization that  if  it  takes  money  there  are  going  to  be  some  type  of 
problems  that  are  going  to  develop  in  the  pursuit  of  money  to  get 
reelected.  So  it  is  somewhat  being  realistic  about  it  at  the  same 
time. 

But  I  think,  really,  today,  we  are  operating,  if  you  look  back  over 
the  history — and  I  haven't  done  a  lot  of  reading  of  it — but  we  are 
probably  today  by  far  the  most  ethical — it  is  not  known — Congress 
that  has  probably  ever  existed.  I  mean  if  you  go  back  in  history,  I 
think  you  will  find  that  they  tell  instances  of  this,  and  this,  and 
this  which  occurred,  and  things  you  hear.  The  evolution  has  moved 
towards  much  more.  You  can't  convince  the  media  of  that,  and  you 
couldn't  convince  things  else,  but  there  is  an  evolution  towards 
more  and  more  ethical  conduct. 

Mr.  Allard.  Thank  you  for  your  comment. 

Now,  one  other  question.  There  are  some  proposals  being  brought 
before  this  committee  that  talk  about  a  panel,  what  might  be  de- 
scribed as  an  extra-congressional  panel,  it  is  made  up  of  other  than 
Members  of  the  Congress,  whether  they  are  citizens  or  former 
Members  of  Congress  or  maybe  some  retired  members  of  the  judici- 
ary. Do  you  think  there  are  constitutional  problems  with  those 
members  sitting  on  an  ethics  committee  either  before  the  House  or 
the  Senate,  from  what  you  understand  of  the  Constitution? 

Senator  Heflin.  I  think  as  long  as  they  sit  only  in  an  advisory  or 
a  recommending  capacity.  If  they  are  in  any  decision-making  ca- 
pacity, I  think  there  is  a  constitutional  problem. 

Mr.  Allard.  Thank  you. 

Chairman  Boren.  So,  in  other  words,  you  defined  it  as  the  post- 
grand-jury  phase.  In  other  words  the  current  Ethics  Committees 
could  determine  whether  or  not  there  are  sufficient  facts  to  move 
forward,  then  maybe  referring  some  findings  of  fact  and  recom- 
mendations back  from  the  outside  panel,  but  then  the  current  com- 
mittees and  the  current  two  Houses  would  have  to  make  the  final 
judgments  about  what  should  be  done. 

Senator  Heflin.  It  is  somewhat  similar  to  the  impeachment  proc- 
ess. We  have  got  pretty  broad  rules,  but  there  was  a  big  feeling 
that  the  committee  in  the  Senate — you  have  a  committee  of  12  that 
reports;  they  don't  even  make  a  recommendation,  because  there  is 
some  sort  of  feeling  that  that  would  be  a  trial  by  the  committee 
rather  than  a  trial  by  the  Senate  as  a  whole. 

So  I  think  the  decision  making  of  any  outside  body  would  have  to 
be  restricted,  and  I  think  they  could  end  up  with  recommendations. 


14 

I'm  not  sure  that  I  would  say  that  they  could  go  to  the  extent  of 
finding  facts. 

Chairman  Boren.  Let  me  explain  to  my  colleagues  on  the  com- 
mittee. I  know  Senator  Lott,  our  colleague,  is  here.  He  is  scheduled 
to  be  our  next  witness.  He  has  a  scheduling  problem  and  will  need 
to  leave  in  about  15  or  20  minutes  and  wants  to  make  some  brief 
remarks  to  us.  Let  me  inquire  of  my  colleagues  how  many  have 
questions  of  Senator  Heflin  that  they  would  like  to  ask. 

Senator  Cohen.  I  have  questions,  but  in  the  interests  of  listening 
to  Senator  Lott  I  will  reserve  my  questions  for  the  record. 

Chairman  Boren.  We  would  maybe  ask  Senator  Heflin  to  reply 
to  us  for  the  record  perhaps. 

Vice  Chairman  Dreier? 

Any  last  questions.  Senator  Pryor? 

Senator  Pryor  is  also  a  former  member  of  the  Ethics  Committee. 

Senator  Pryor.  I  had  two  or  three  questions,  but  I'm  going  to  be 
like  my  friend,  Senator  Cohen,  I'm  going  to  refrain  at  this  time  so 
we  can  hear  Senator  Lott. 

Mr.  Chairman,  I  would  be  derelict,  I  think,  if  I  did  not  say  a 
word  about  Senator  Heflin  in  his  decade  or  longer  of  service  to  the 
Senate  as  an  institution,  as  a  member  of  the  Ethics  Committee  and 
as  its  chairman.  This  man  has  put  in  an  untold  number,  hundreds 
and  perhaps  even  thousands  of  hours  in  these  10  or  11  years  that 
he  has  been  on  the  committee,  and  I  don't  think  that  the  Senate 
can  ever  quite  repay  that  debt  to  Senator  Heflin.  I  had  the  privi- 
lege and  high  honor  of  serving  with  him  and  sitting  by  his  side, 
and  I  don't  know  of  another  United  States  Senator  who  could  have 
filled  that  role  during  these  very  precarious  times  any  better  with 
any  more  dignity  than  Howell  Heflin  of  Alabama. 

Chairman  Boren.  Thank  you.  Thank  you  very  much,  Senator 
Pryor. 

Senator  Heflin.  Be  sure  that  gets  recorded. 

[Laughter.] 

Chairman  Boren.  We  all  join  in  that,  Senator  Heflin. 

As  I  said  in  the  beginning.  Senator  Pryor,  13  years  of  service, 
longer  than  any  other  Senator  has  ever  served  on  the  Senate 
Ethics  Committee  since  it  has  been  created  in  its  modern  form.  It 
is  an  enormous  contribution  and  not  one  that  has  probably  in- 
creased his  likelihood  of  getting  votes  from  his  colleagues  or  public 
acclaim,  it  is  a  thankless  task  and  one  that  has  been  rendered  very, 
very  well  and  with  tremendous  service  by  Senator  Heflin. 

Senator  Heflin,  let  me  just  ask  as  you  leave  if  you  might  give 
some  thought  to  specifically  a  couple  of  questions  here.  One,  the 
question  that  we  were  just  discussing  as  we  broke  up  our  discus- 
sion, and  that  is,  an  outside  panel,  how  far  they  could  actually  go. 
Could  they,  perhaps,  fmd  fact  or  preliminary  finding  of  fact  but 
stop  short  of  assessing  penalty?  If  you  could  give  this  a  little  more 
thought  perhaps  and  get  back  to  us  in  writing,  it  would  be  very 
helpful  to  us  in  terms  of  the  lengths  to  which  an  outside  panel 
could  go  in  terms  of  being  useful  without  violating  the  constitution- 
al provisions  as  you  see  them,  because  there  is  a  great  deal  of  inter- 
est, obviously,  as  you  yourself  have  suggested,  in  some  use  of  an 
outside  panel  of  former  Members  perhaps  or  configured  some  other 
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way  that  would  be  a  part  of  the  process.  That  would  be  very  help- 
ful to  us,  I  think,  if  you  could  do  that. 

Senator  Heflin.  I  would  be  glad  to. 

I  would  suggest  that  this  committee  also  ask  similar  questions  of 
Mike  Davidson,  Senate  counsel.  He  has  studies  ethics  problems 
over  the  years,  and  there  may  be  similar  counsel  on  the  House  side 
that  has  studied  it  too.  I  think  their  input  would  be  very  helpful. 

Chairman  Boren.  We  will  do  that.  Questions  of  statutes  of  limi- 
tations and  what  might  be  appropriate  and  different  kinds,  if  there 
were  different  categories  of  seriousness  of  offenses  or  seriousness  of 
rules,  importance  of  certain  provisions  in  the  Code  of  Conduct  that 
might  be  considered  to  be  more  fundamental  than  others,  these 
kinds  of  thoughts.  We  just  want  to  issue  an  open  invitation  to  you 
to  continue  to  help  us  as  we  deliberate  on  this  matter  and  to  have 
the  benefit  of  your  experience. 

Senator  Heflin.  Thank  you. 

Chairman  Boren.  Thank  you  very  much.  Senator  Heflin. 

Senator  Lott,  thank  you  very  much.  We  are  sorry.  As  you  can 
understand,  we  have  been  very  interested  in  having  the  benefit  of 
Senator  Heflin's  experience. 

Let  me  say  that  Senator  Lott  was  elected  to  the  Senate  in  1988. 
During  his  first  term,  he  served  on  the  Senate  Ethics  Committee 
during  the  101st  and  102nd  Congress.  So  he  brings  his  own  person- 
al experience  as  a  member  of  the  Ethics  Committee,  and  all  of  us 
understand,  as  we  have  been  saying  with  Senator  Heflin,  what  a 
difficult  assignment  that  is  for  any  Senator,  especially  a  new 
Member.  He  didn't  exactly  come  to  the  Senate  without  prior  expe- 
rience, however,  having  served  in  the  House  from  1972  to  1988. 
And  I  might  say  that  a  number  of  members  of  this  joint  committee 
have  served  on  the  Senate  Ethics  Committee;  Senators  Pryor,  Ste- 
vens, and  Kassebaum  have  served;  our  House  chairman,  Represent- 
ative Hamilton,  among  others,  have  served  on  the  House  commit- 
tee; and  we  certainly,  I  think,  have  a  lot  of  valuable  experience 
from  our  own  Members  to  draw  upon. 

We  appreciate  your  coming  today  to  share  your  thoughts  with  us 
and  your  ideas  as  to  how  this  system  can  be  improved. 

STATEMENT  OF  HON.  TRENT  LOTT,  A  UNITED  STATES  SENATOR 
FROM  THE  STATE  OF  MISSISSIPPI 

Senator  Lott.  Thank  you  very  much,  Mr.  Chairman  and  mem- 
bers of  the  committee  from  the  House  and  my  colleagues  from  the 
Senate. 

First  I  want  to  thank  my  colleagues  from  the  Senate  and  others 
for  foregoing  some  of  the  questions  you  might  have  liked  to  ask  the 
chairman,  because  he  obviously  has  a  wealth  of  knowledge,  and  it 
also  points  up  once  again  something  I  believe  Senator  Byrd  men- 
tioned— one  of  the  problems  with  the  Ethics  Committee  and  all  of 
our  committees  is  the  fractured  schedule  that  we  are  all  confronted 
with. 

I  found  as  a  member  of  the  Select  Committee  on  Ethics  over  the 
past  four  years,  usually  we  found  ourselves  meeting  from  5  o'clock 
on,  because  it  was  the  only  time  of  the  day  that  all  six  of  us  could 
get  together,  and  we  had  a  rule  that  we  did  not  go  forward  unless 
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all  six  were  present,  all  three  Democrats  and  all  three  Republics.  I 
always  appreciated  the  chairman's  insistence  on  that,  and  general- 
ly we  only  would  start  a  hearing  or  start  considering  a  matter 
when  we  had  all  six  of  us  present.  But  it  is  something  certainly  we 
ought  to  all  think  about  very  carefully,  and  I  have  been  doing  that. 

I  did  serve  for  four  years,  as  the  chairman  pointed  out — over  the 
past  four  years,  as  a  member  of  the  committee  in  the  Senate.  I  did 
not  serve  on  the  committee  in  the  House  but,  as  the  Republican 
Whip,  had  a  hand  selecting  some  of  the  Members  that  we  put  on 
that  committee  in  the  House,  and  I  watched  their  conduct. 

In  the  Senate,  I  have  gone  back  and  read  the  history.  I  think 
that  last  suggestion  by  the  chairman  that  maybe  you  talk  to  Mike, 
the  Senate  counsel — he  would  have  some  good  ideas  or  suggestions 
that  we  could  follow.  He  really  was  very  helpful  to  the  Ethics  Com- 
mittee over  the  years  that  I  was  there. 

But  this  committee  in  the  Senate  was  established,  I  believe,  by 
law  in  1964,  and  its  first  chairman  was  the  very  revered  Senator 
John  Stennis  from  Mississippi,  and  it  has  been  very  interesting  for 
me  to  go  back  and  read  his  thoughts  at  the  time. 

I  want  to  associate  myself  with  many  of  the  things  that  were 
said  by  Senator  Warren  Rudman  when  he  was  here  in  late  Janu- 
ary, he  came,  I  think,  to  talk  about  the  budget,  and  he  wound  up 
spending  a  good  portion  of  his  time  talking  about  ethics.  He  served 
a  long  time  on  that  committee.  I  believe  he  may  have  served  as 
chairman,  and  then  he  served  as  vice  chairman.  He  was  very  much 
a  leader  in  the  committee,  and  he  and  Chairman  Heflin  worked 
very  closely  together  in  the  four  years  that  I  watched  them  work. 

Also,  I  agree  with  many  of  the  things  that  Chairman  Heflin  said 
here  today.  Obviously,  some  sort  of  statute  of  limitations  just 
makes  such  basic  fundamental  sense,  it's  incredible  to  think  that 
we  don't  have  that  kind  of  rule  in  the  Senate  and  they  do  have  it 
in  the  House. 

I  would  like  to  make  a  suggestion  you  don't  hear  very  much  from 
a  Senator,  and  I  guess  it  is  because  I  did  serve  16  years  in  the 
House  and  worked  as  a  staff  member  in  the  House,  but  I  think 
there  are  some  things  the  Senate  can  learn  in  the  way  its  Ethics 
Committee  acts  from  the  House  committee — don't  you  still  call  it 
the  Standards  of  Official  Conduct? 

I  think  overall,  in  watching  both  of  the  committees,  over  the 
years,  in  my  opinion,  they  have  done  a  better  job  than  we  have 
done  in  the  Senate,  and  I  will  give  you  some  reasons  as  to  why  I 
think  that  might  be  true.  So  I  hope  that  the  Senators,  we  will  look 
very  carefully  at  what  they  do  in  the  House,  how  they  do  it,  and 
maybe  we  can  learn  a  few  lessons  from  them. 

I  have  given  a  lot  of  thought  to  this  question  of  using  outside 
people,  outside  Senators,  outside  judges.  I  have  said  publicly  and 
very  loudly  sometimes  to  the  news  media  how  unhappy  I  was  with 
the  process  in  the  Senate.  I  even  at  one  point  cosponsored  a  bill 
that  would  use  outside,  I  believe  judges  is  the  one  I  went  on,  but 
after  thinking  about  it  over  the  past  two  years,  I  have  backed  away 
from  that.  I  think  it  would  just  make  the  process  more  convoluted, 
and  it  would  delay  it  even  more. 

I  was  very  interested  in  what  Senator  Pell  had  to  say,  who  cer- 
tainly is  a  man  of  great  stature  and  respect  and  knowledge  when  it 
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comes  to  his  conduct  and  his  ethics,  and  he  basically  said,  "I 
wouldn't  do  that  job."  I  think  in  the  end,  whether  we  like  it  or  not, 
as  dastardly  as  the  service  it,  is  the  responsibility  of  the  Senators, 
the  Members  of  the  United  States  Senate,  to  serve  on  the  Ethics 
Committee  on  deal  with  these  problems. 

I  would  like  to  join  in  any  discussions  of  how  we  might  could  do 
it,  but  if  you  set  up  a  process  of  ad  hoc  committees  where  maybe — I 
believe  it  has  been  suggested  maybe  the  Senate  Ethics  Committee 
would  have  the  preliminary  hearing  and  then  maybe  it  would  go 
outside  to  a  group  that  would  decide  whether  the  person  was  guilty 
and  then  come  back  in  to  decide  what  the  punishment  would  be  for 
that  guilt.  Think  about  that. 

One  of  my  loudest  and  biggest  objections  over  the  past  four  years 
has  been  the  cumbersome  process  and  the  slowness  of  the  process. 
The  person  charged  is  punished  irrevocably  just  by  having  it  drag 
out  for  weeks,  months,  even  years.  So  I  think  to  have  a  very  timely 
process  is  what  we  ought  to  be  working  for.  It  is  not  fair  to  the 
person  who  has  been  charged,  it  is  not  fair  to  the  Senate,  it  is  not 
fair  to  the  public,  to  allow  it  to  go  on  and  on  and  on  without  some 
sort  of  closure.  I  am  just  worried,  if  you  went  out,  that  that  would 
only  delay  the  process. 

Also,  I  subscribe  very  much  to  the  argument  that  while  it  would 
look  good  perhaps  to  have  distinguished  jurists  to  sort  of  judge 
these  matters,  I  don't  think  they  fully  understand  the  job  of  a  Sen- 
ator or  Congressman,  what  we  do.  So,  without  going  into  a  lot  of 
detail,  I  backed  away  from  it.  I  just  think  we  need  to  try  to  fix  the 
process  or  improve  the  process  we  have  without  all  these  processes 
of  going  outside  and  coming  back  in. 

Also,  I  think  we  need  to  take  a  look  at  our  ethics  code.  For  in- 
stance, at  least  in  the  House  they  have  a  manual;  you  know,  here 
it  is;  you  can  look  through  it  and  see  what  the  ethics  code  is.  I 
know  one  is  being  prepared,  but  we  really,  literally,  don't  have  one 
in  the  Senate.  It  has  been  an  evolutionary  set  of  ethics  require- 
ments, and  they  have  gotten  to  the  point  where  they  defy  common 
sense,  and  we  are  basically  about,  I  think,  to  reach  the  point  where 
we  have  made  criminals  of  all  of  us.  When  you  get  to  a  standard 
which  says  that  your  conduct  reflects  discredit  on  the  Senate,  what 
is  that?  It  is  so  subjective,  and  it  is  in  the  eye  of  the  beholder.  As 
the  chairman  suggested,  we  ought  to  at  least  have  some  guidelines 
as  to,  "If  you  do  this,  or  you  don't  do  this,"  then  you  may  reach 
this  standard  of  discredit  or  reflecting  on  the  Senate.  I  just  think 
we  need  to  go  back  and  take  a  look  at  our  whole  list  of  rules,  see  if 
we  can't  reduce  them,  see  if  we  can't  make  them  make  common 
sense. 

I  get  very  worried  when  now  we  have  got  this  standard  where 
Senators  really  don't  know  if  they  can  do  the  job  for  their  constitu- 
ents that  they  are  elected  to  do,  and,  of  course,  I  am  referring  spe- 
cifically to  the  Keating  Five  matter.  So  I  think  we  ought  to  take 
another  look  at  our  code  itself. 

Now  I  don't  want  to  drag  this  out.  Let  me  mention  just  two  or 
three  specific  points.  One,  I  think  in  the  Senate  we  absolutely  need 
a  trigger  mechanism:  What  begins  the  process?  As  a  member  of  the 
Ethics  Committee  I  used  to  ask  that  question  to  the  other  members 
of  the  committee,  and  to  the  staff,  and  to  everybody:  How  does  it 
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get  started  that  you  are  going  to  be  investigated?  It  is  a  very  nebu- 
lous sort  of  thing.  It  sort  of  just  evolves.  It  is  based  on  reports  in 
the  press.  You  don't  have  to  be  guilty  necessarily  of  anything,  just 
be  charged  in  the  press,  and  that  may  spur  an  investigation. 

To  the  credit  of  the  chairman  and  the  vice  chairman,  Senator 
Heflin  and  Senator  Rudman,  generally  that  was  not  the  rule.  But  I 
think  something  like  that  ought  to  at  least  be  very  clear  and  un- 
derstandable. How  do  you  begin  the  process  of  going  forward  into 
the  pre-preliminary  investigation,  then  the  preliminary  investiga- 
tion, and  so  on  down  the  line? 

What  should  that  trigger  be?  I'm  not  wedded  to  an  absolute 
thing,  but  I  would  think  that  to  have  a  sworn  complaint  signed  and 
delivered  by  a  real  human  being  to  the  Ethics  Committee  with  a 
charge  that  it  is  illegal  or  violates  the  ethics  code  in  the  Senate  is  a 
minimum,  and  there  have  been  a  couple  of  recent  incidents  where 
we  clearly  moved  forward  with  no  sworn  complaint  and  based  on 
things  in  the  press.  Just  the  appearance  looks  bad,  because  it  looks 
like,  well,  did  they  start  because  the  two  leaders  said  you  had 
better  look  into  it?  Did  they  start  in  one  case  because,  you  know, 
the  press  stories  were  worse  than  in  another  case  that  were  very 
similar  in  facts?  I  just  think  a  trigger  mechanism  is  absolutely  es- 
sential. 

Again,  timeliness  of  the  process.  It  is  like  a  court  case,  though. 
You  cannot  put  certain  restrictions  on  time  and  say,  "You  must 
comply  with  this."  It  depends  on  how  long  it  takes  to  get  the  wit- 
nesses, taking  the  testimony,  how  long  does  it  take?  Witnesses  may 
be  out  of  pocket.  But  I  do  think  to  set  some  goals  that,  generally 
speaking,  we  are  going  to  go  through  these  steps  in  the  process, 
you  know,  in  three  months  or  six  months.  We  have  had  people  that 
have  been  in  limbo  for  two  years.  Totally  indefensible.  So  there 
needs  to  be  some  timeliness  of  the  process. 

Special  counsel  in  the  Senate.  Our  men — and,  of  course,  it  could 
be  women — that  have  served  as  special  counsel  have  just  a  totally 
untenable  role.  We  call  them  special  counsel,  but,  in  fact,  they  are 
really  special  prosecutor.  But  they  have  a  role  of  serving  as  counsel 
to  the  committee  and  kind  of  as  prosecutor.  It  leads  to  this  ex  parte 
contact  that  I  think  is  very  questionable,  where  our  counsel  who,  in 
effect,  serves  as  prosecutor  comes  before  the  committee  and  tells  us 
what  he  has  found,  but  yet  the  counsel  for  the  person  who  has  been 
charged  is  not  there.  I  really  think  we  need  to  take  a  serious  look 
at  that. 

We  have  fine  staff.  Maybe  we  need  to  improve  the  staff,  beef  it 
up,  whatever,  in  the  future,  but  have  committee  counsel  and  have 
a  person — I  don't  know  if  you  would  want  to  call  them  prosecutor, 
but  clearly  that  is  their  role — and  not  have  a  deal  where  the  pros- 
ecutor, in  effect,  meets  with  the  committee  without  the  presence  of 
the  defense  counsel  in  the  room.  It  really  presents  a  very  big  con- 
flict of  interest,  in  my  opinion. 

One  final  point:  I  do  think  we  need  to  do  a  lot  more  in  terms  of 
education  of  the  Senators.  I  don't  like  increasing  the  numbers  of 
staff,  but  this  is  an  area  where  there  is  an  increasing  load  of  work, 
there  is  an  increasing  need  for  Senators  to  be  briefed.  I  think  we 
perhaps  should  have  videotapes  made  to  send  back  to  our  staffs  in 
the  States,  because  we  can  get  into  difficulty,  as  we  all  know  very 
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well,  for  what  our  staff  does  in  our  name.  Shouldn't  we  at  least 
make  sure  that  we  know  what  the  rules  are  and  that  our  staff 
knows  what  the  rules  are?  They  do  not  have  the  staff  at  this  time 
to  do  that.  So  I  would  urge  an  education  process  that  would  be  very 
aggressively  sought  out. 

Well,  I  think  I  will  stop  at  that  point.  I,  like  Chairman  Heflin, 
went  back  and  read  the  Constitution,  and  I  think  under  Article  5, 
very  clearly,  our  role  is  to  do  this  job  internally.  I  just  think  we 
need  to  improve  how  we  do  the  job  with  sitting  Senators. 

Chairman  Boren.  Thank  you  very  much. 

Let  me  begin  with  those  that  haven't  had  a  chance  to  ask  ques- 
tions yet. 

Senator  Cohen. 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

I  want  to  commend  Senator  Lott  for  his  very  brief  presentation. 
It  is  one  of  the  briefest  and  most  succinct  that  he  has  given  during 
his  service  in  the  United  States  Senate. 

Senator  Lott.  I  represent  that  fact. 

[Laughter.] 

Senator  Lott.  Did  I  talk  too  fast  for  you? 

Senator  Cohen.  I  would  say  anything  in  excess  of  Senator  Hef- 
lin's  testimony  is  probably  moving  a  bit  beyond  the  speed  limit  for 
the  committee. 

Senator  Lott,  I  agree  with  you  with  respect  to  the  statute  of  limi- 
tations. We  have,  and  I  was  very  instrumental  in  helping  to  formu- 
late, the  Speedy  Trial  Act  of  1978,  whereby  we  mandated — we  man- 
dated in  law — that  we  must  have  a  trial  of  an  individual  charged 
with  a  crime  within  90  days  from  the  time  of  the  indictment,  and 
could  be  extended,  of  course,  to  120  days.  But  there  you  have  some- 
one charged  with  a  crime,  and  yet  we  say  justice  demands  a  rela- 
tively speedy  resolution  of  that  particular  issue,  yet  we  don't  have 
such  a  rule  in  the  Senate.  So  we  ought  to  set  something  up.  Wheth- 
er it  is  going  to  tailored  along  criminal  law  lines  or  tort  law,  as  it 
might  be,  we  have  to  make  some  kind  of  determination. 

I  was  interested  in  your  rejection  of  the  outside  panel.  It  seems 
to  me  that  we  find  ourselves  in  a  situation  where  we  have  the  ap- 
pearance of  an  inherent  conflict  of  interest,  because  anything  short 
of  expulsion  normally  is  going  to  be  viewed  as  just  a  slap  on  the 
wrist  or  another  case  of,  "Membership  in  the  club  has  its  privi- 
leges," and  so  it  puts  an  enormous  burden  or  pressure  upon  the 
committee. 

Senator  Lott.  There  is  always  the  appearance  of  partisanship 
creeping  in,  even  when  you  have  a  committee — or  maybe  because 
you  have  a  committee — that  is  divided  absolutely  three  and  three. 

Senator  Cohen.  I  think  anyone  on  the  panel  who  has  served  as  a 
prosecutor  knows  that  the  easiest  thing  to  do  is  to  get  an  indict- 
ment, to  charge  someone  of  a  crime.  The  toughest  thing  to  do  in 
close  cases  is  not  to  indict.  That  is  when  the  real  challenge  comes 
in,  when  not  to  indict,  and  I  think  that  puts  tremendous  pressure 
on  this  group  of  Senators  and  House  Members  in  terms  of  when  do 
they  not  take  the  easy  way  out  and  simply  indict  that  person  or 
charge  that  person  and  go  forward  with  proceedings,  and  I  don't 
know  whether  you  can  ever  resolve  that  appearance  problem. 
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It  seems  to  me  that  as  long  as  we  are  judging  each  other,  there  is 
always  going  to  be  the  appearance  that  we  went  too  easy,  didn't  go 
tough  enough,  on  individual  Senators,  and  I  don't  know  that  there 
is  any  resolution  of  that.  If  we  talk  about  having  outside  members, 
then  we  run  into  the  Constitution  as  far  as  whose  constitutional  re- 
sponsibility it  is.  I  will  need  to  study  this  more,  but  there  may  be 
some  parallels  that  we  have  on  the  special  counsel  law  itself. 

For  example,  the  Justice  Department  is  charged  with  responsibil- 
ity for  enforcing  the  law,  and  yet  Congress  had  up  until  this  past 
year — it  went  out  in  1992 — decided  there  were  some  special  group 
of  cases  that  demanded,  because  of  the  appearance  of  a  conflict  of 
interest,  that  there  be  an  independent  counsel  do  the  investigating 
and  the  prosecution,  if  it  need  be,  in  that  particular  situation. 
There  may  be  some  parallels  that  we  have  to  look  to  there.  But  I 
was  interested  in  your  view  that  you  don't  support  that,  as  a 
number  of  people  have  advocated. 

I  also  agree  with  your  point  about  the  need  for  an  ethics  code. 

I  would  say,  Mr.  Chairman,  that  we  need  to  have  some  guidelines 
in  terms  of  exactly  what  we  can  do,  and  I  will  give  you  two  cases 
which  I  was  involved  with. 

I  had  a  small  company  in  Maine  that  had  been  dealing  with  the 
Internal  Revenue  Service  for  several  years  in  a  dispute  over  wheth- 
er they  had  independent  contractors  or  whether  they  had  employ- 
ees and  failed  to  treat  them  as  employees  but  were  treating  them 
improperly  as  independent  contractors.  That  case  was  going  on  for 
several  years  before  the  Internal  Revenue  Service,  and  finally  that 
company  wrote  to  me  and  said,  "Could  you  please  help  us?  Could 
you  at  least  urge  the  Internal  Revenue  Service  to  make  a  decision. 
We  have  an  opportunity  to  sell  the  company.  We  can't  sell  the 
company  as  long  as  there  is  a  cloud  over  our  title.  So  just  ask  them 
to  decide  one  way  or  the  other — employees,  independent  contrac- 
tors." 

Well,  I  did,  in  fact,  write  a  letter  in  that  particular  case,  but  I 
had  some  questions  about  that:  Was  it  appropriate  for  me  to  con- 
tact the  Internal  Revenue  Service?  number  one.  Number  two,  what 
if  this  particular  company  had,  in  fact,  contributed  to  me?  They 
hadn't,  but  what  if  members  of  the  company  had,  in  fact,  sent  a 
contribution  to  my  last  election?  Would  that  have  presented  some- 
thing closer  to  a  Keating  situation?  But  there  were  no  guidelines 
on  this  particular  situation,  and  so  it  created  a  problem  in  terms  of 
my  situation. 

A  recent  case  was  a  letter  to  the  Interstate  Commerce  Commis- 
sion, as  I  recall,  where  I  had  signed  a  letter  with  a  group  of  North- 
east Senators — there  were  about  seven  or  eight  of  us  who  had 
signed  a  letter  to  the  Commission  saying,  "Please  make  a  ruling  on 
this  particular  case.  It  is  affecting  transportation  in  the  North- 
east." Now  we  sent  that  off  to  the  Commission.  We  made  it  public, 
as  a  matter  of  fact.  Each  of  us  issued  our  own  public  statements 
that  day.  We  anticipated  the  Commission  would  make  it  part  of  the 
public  record.  It  chose  not  to.  And  yet  someone  who  was  challeng- 
ing that  decision  then  accused  us  of  improper  interference  in  the 
regulatory  process. 

So  we  don't  know  exactly  when  we  can  carry  out  a  proper  func- 
tion or  not  without  that  kind  of  standard.  So  I'm  hoping  that  what 
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will  come  out  of  this,  Mr.  Chairman,  is  that  we  establish  some 
kinds  of  concrete  guidelines  and  follow  Senator  Lott's  recommenda- 
tion that  we  have  those  guidelines  so  we  can  also  advise  our  staffs, 
"This  is  proper;  this  is  improper,"  because  when  you  get  into  gray 
areas  you  are  inviting  potential  allegations  from  someone  on  the 
other  side  that  you  have  improperly  used  your  office  even  though 
you  may  have  thought  you  were  simply  carrying  out  the  wishes  of 
a  constituent  in  an  open  and  what  you  believe  to  be  a  fair  and  im- 
partial manner. 

Senator  Lott.  Well,  just  a  brief  response  to  that.  Again,  on  out- 
side participants,  whether  it  be  former  Senators  or  judges,  I 
thought  a  lot  about  it,  and  at  various  points  along  the  way,  as  Sen- 
ator Pryor  knows,  we  or  at  least  I  had  thought  anything  to  change 
the  process  or  give  us  a  way  not  to  be  in  this  position  where  it  ap- 
pears, you  know,  even  a  conflict  of  interest,  or  we  weren't  doing  a 
good  enough  job,  or  maybe  we  were  doing  too  good  a  job,  you  know, 
in  our  punishments  of  our  colleagues. 

But  when  I  get  to  thinking  about  it,  I  still  have  questions  about 
who  would  these  people  be,  who  would  select  them.  I  remember 
that  when  we  were  selecting  a  special  counsel  to  investigate  the  al- 
leged leaks,  it  took  us  weeks  to  do  that.  The  leaders  wound  up 
having  to  do  it,  but  the  leaders  wanted  to  make  sure  that  this 
person  was  interviewed  and  basically  was  acceptable.  It  was  a  long 
process. 

So  I  just  think  that  it  might  add  to  the  burden  already  of  how 
you  get  this  process  moving,  who  does  what  when,  and  the  timeli- 
ness. 

One  other  comment.  I  agree  absolutely,  we  need  to  try  to  clarify 
these  gray  areas;  we  need  some  book  or  code  of  conduct  that  we 
can  refer  to  and  hopefully  see  the  answer  in  there  that  we  need  to 
know. 

But,  again,  on  moving  the  process  along,  as  it  now  stands,  we 
have  sort  of  a  pre-preliminary  inquiry  that  basically  is  done  by  the 
chairman  and  the  vice  chairman,  and  they  do  a  good  job,  and  they 
do  the  bulk  of  the  work  there.  But  then  you  have  the  preliminary 
inquiry,  and  then  you  have  the  initial  inquiry,  and  then  you  have 
the  investigation,  and  then  you  have  the  report  of  the  committee, 
then  eventually  it  may  be  done  at  the  committee  or  go  to  the  full 
Senate.  Sometimes  we  skip  over  one  or  two  of  these  categories,  and 
it  becomes  very  unclear  to  the  media:  "Well,  why  did  you  do  that 
way  this  time?"  Well,  sometimes  we  did  it  that  way  because  we 
were  trying  to  expedite  the  matter,  and  the  charged  person  or  his 
counsel  or  her  counsel  said  yes,  you  know,  I'd  rather  go  on  to  the 
next  stage,  but  it  is  very  ambiguous  and  very  unclear  about  how 
you  do  that. 

I  don't  know  how  you  need  to  do  it.  I  do  think  that  the  rights  of 
the  accused  Senator  or  the  rights  of  people  that  are  accusing  that 
Senator  need  to  be  protected.  But  I  think  it  would  help,  in  talking 
about  leaks,  if  in  the  future  the  committee  itself  would  have  more 
of  a  system  at  least  of  keeping  the  press  advised  of  what  they  can 
be  advised  of. 

We  found  ourselves  many  times  fleeing  from  the  press,  who  was 
looking  for  a  morsel  of  information  like  even,  "When  are  you  going 
to  meet?"  So  I  would  think  that  the  committee  itself  needs  to  try  to 
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have  a  little  more  communication  so  we  won't  look  like  this  is 
some  sort  of  secretive  meeting  going  on  as  we  run  down  the  corri- 
dors in  the  halls  of  Congress  when  we  are  really  not. 

At  any  rate,  I  just  wanted  to  respond  to  a  couple  of  your  points. 

Chairman  Boren.  Thank  you  very  much. 

Senator  Pryor. 

Senator  Pryor.  I  don't  know  if  anyone  has  discussed  this  aspect. 
I  have  had  several  phone  calls,  Mr.  Chairman.  I  have  had  to  run 
back  and  forth,  and  I  apologize  for  not  being  here  all  the  time.  But 
I  don't  know  if  any  of  our  participants  today  or  anyone  has  ad- 
dressed the  issue  of  attorney  fees  for  those  colleagues  who  are 
forced  to  basically  defend  themselves  before  the  Ethics  Committee 
and  the  Senate. 

I  know  in  some  of  the  cases  of  recent  note  that  some  of  those  at- 
torney fees  have  been  $400,000  and  $500,000. 

Senator  Lott.  Absolutely. 

Senator  Pryor.  Now  this  is  an  area  I  think  we  need  some  special 
attention  on,  and  I'm  not  here  advocating  that  the  taxpayers 
defend  all  the  members  of  this  body  who  are  brought  before  the 
Ethics  Committee,  but  I  am  here  to  at  least  plant  the  seed  that  per- 
haps out  there  within,  let's  say,  the  law  schools  of  the  country  or 
certain  members  of  the  retired  judiciary  or  the  bar,  if  there  may  be 
some  pro  bono  type  activities  that  we  could  request  from  those  in- 
dividuals. I  think  it  would  certainly  have  a  real  bearing  on  how  the 
defense  is  made  and  how  these  individual  Senators  are  represent- 
ed, and  I  think  that  is  one  thing  that  we  must  address. 

I  made  some  notes  while  Senator  Heflin  was  speaking,  but  I'm 
not  going  to  go  through  all  of  that  right  now.  I  will  wait  until  later. 

Senator  Lott.  If  I  could  return  a  question  to  you,  since  you 
served  very  honorably  on  that  committee  for  a  long  time  also,  that 
one  of  the  things  we  need  to  try  to  do  is  to  clarify  the  trigger  mech- 
anism— what  has  to  happen  before  the  process  gets  under  way.  I 
advocated  just  at  least  requiring  a  sworn  statement  from  a  real 
live,  named  person  alleging  a  wrongdoing  before  the  committee 
rather  than  the  present  sort  of  very,  you  know,  difficult  to  ascer- 
tain what  is  the  process  to  get  something  started. 

Senator  Pryor.  That's  right.  Senator  Lott,  and  I  think  we  share 
the  same  concern.  The  whole  process  just  takes  too  long,  and  there 
are  too  many  layers,  and  in  the  meantime  or  during  this  time  liter- 
ally our  colleagues  are  out  there  twisting  in  the  wind.  They  are 
having  all  the  stories  written  about  them,  they  are  not  being  able 
to  go  before  the  committee  when  they  request  sometimes  and  sort 
of  make  their  case,  and  they  are  being  tried  out  there  in  the  public 
almost  without  counsel  and  almost  without  right  to  say  anything. 

I  know  everyone  certainly  should  have  a  right  to  a  fair  and 
speedy  trial.  I  think  the  trials  before  the  Ethics  Committee  have 
been  fair,  but  I  don't  think  they  have  been  very  speedy,  and  they 
have  not  been  speedy  enough,  and  we  have  got  to  do  better  about 
this. 

Senator  Lott.  Briefly,  Mr.  Chairman,  on  this  question  of  attor- 
neys', half  the  Senate  membership  would  have  no  problem  in 
paying  attorneys'  fees,  but  half  the  Senate  would  have  an  impossi- 
ble task  of  paying  these  attorneys'  fees  that  run  even,  you  know, 
half  of  what  a  lot  of  them  wind  up  having  to  pay,  and  so  what  hap- 
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pens,  a  lot  of  times  they  are  able  to  set  up  these  special  funds  or,  I 
guess,  use  campaign  funds,  which,  in  and  of  itself,  creates  an  im- 
pression of  some  dubious  nature,  and  yet  when  it  is  suggested, 
"Well,  if  you  do  these  things  in  the  line  of  duty,  in  effect,"  maybe 
there  should  be  some  way  of  paying  for  it.  I  don't  know.  I  don't  like 
that  either,  but  it  is  a  great  big  problem,  and  a  person  who  is 
charged  being  able  to  have  affordable  counsel  to  defend  himself  or 
herself,  it  is  a  problem  we  need  to  think  about. 

Chairman  Boren.  Thank  you  very  much. 

Let  me  say  Congressman  Hyde,  who  is  now  here  with  us,  has  a 
similar  problem  as  Senator  Lott  had  earlier  in  terms  of  his  own 
schedule.  He  needs  to  leave  by  4:00.  So  I  would  like  to  go  along  and 
give  my  colleagues  an  opportunity  to  ask  questions  if  you  have 
questions.  If  there  are  questions  that  can  be  deferred  or  we  can  ask 
Senator  Lott  in  writing  to  make  them  part  of  our  record  so  that  we 
will  have  them  before  us  as  we  deliberate,  I  might  suggest  that  as 
well. 

Mr.  Spratt. 

Mr.  Spratt.  I'll  pass,  Mr.  Chairman. 

Chairman  Boren.  Senator  Lugar. 

Senator  Lugar.  I'll  pass. 

Chairman  Boren.  Mr.  Emerson. 

Mr.  Emerson.  Pass. 

Chairman  Boren.  Mr.  Dreier. 

Mr.  Dreier.  Well,  we  have  got  to  ask  the  Senator  a  lot  of  ques- 
tions, so  I'm  not  going  to  pass. 

I'll  just  briefly  say  that  I  appreciate,  Senator,  your  recognizing 
the  fact  that  the  Senate  can  learn  something  from  the  House,  and, 
in  turn,  I  know  that  there  has  got  to  be  a  chance  for  us  to  learn 
something  from  the  Senate  at  some  point. 

But  I  would  like  to  say  that  I  was  really  dumbfounded  to  hear 
that  you  have  no  ethics  manual  and  investigations  are  triggered 
rather  easily.  You  have  served  as  Minority  Whip  in  the  House. 
What  kinds  of  things  can  our  House  Ethics  Committee  learn  from 
the  Senate  Ethics  Committee? 

Senator  Lott.  Well,  let  me  see.  I'll  have  to  think  about  that 
minute. 

I  mean  you  can  always  improve  your  system,  I  guess,  but  over 
the  years,  while  it  hasn't  done  a  perfect  job,  obviously,  I  think  that 
the  House  Standards  of  Official  Conduct  Committee  has  faced  very 
tough  cases  involving  both  Democrats  and  Republicans  and  have 
basically  faced  the  problem  and  have  performed  pretty  well. 

I  think  probably  your  committee  is  too  large.  That  would  be  one 
thing  I  would  suggest  you  take  a  look  at.  But  I  think  generally  it 
has  worked  better  than  the  Senate  Ethics  Committee. 

Mr.  Dreier.  How  do  we  address  this  public  confidence  question, 
which  is  one  that  is  constantly  looming  out  there? 

Senator  Lott.  Well,  that's  why  I  guess  we  are  discussing  this 
whole  process.  I  think  maybe  by  better  clarification  of  the  rules,  a 
more  common-sensical  approach,  more  specificity  there.  I  think 
there  are  a  lot  of  allegations  that  are  being  made  now  that  are 
really  quite  frivolous  before  the  Ethics  Committee.  I  think  it  is  ba- 
sically the  times  we  are  in.  I  agree  with  Senator  Heflin.  You  know, 
excuse  present  company.  But  I  think  that  this  is  probably  the  most 
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ethics-conscious  Senate  and  House  that  I  have  ever  seen.  The  con- 
duct of  the  Congress  now — and  I  have  been  around  this  city  for  24 
years — is  the  best  that  it  has  ever  been,  and  I  don't  think  we  get 
any  credit  for  that. 

Now,  the  other  side  of  it  is,  partially  maybe  it  is  because  of  the 
public  attention  and  because  of  the  criticism  and  because  of  the 
press  keeping  an  eye  on  us. 

In  the  Senate,  what  we  went  through  the  past  four  years,  I  was 
part  of  the  problem.  I  don't  think  we  helped  the  image  of  the  insti- 
tution, the  Senate,  by  the  way  it  was  drug  out  and  the  way  we  han- 
dled ourselves.  I  don't  mean  that  as  an  indictment  of  any  one 
person;  I  think  it  is  all  of  us.  I  don't  think  when  you  look  back  on 
it  that  we  handled  some  of  those  matters  very  well,  and  I  think  as 
we  maybe  improve  the  process  then  we  will  all  be  viewed  more 
positively  by  the  people. 

Mr.  Dreier.  Thank  you  very  much.  Thanks  for  your  testimony. 

Chairman  Boren.  Thank  you,  Senator  Lott. 

Senator  Cohen.  Mr.  Chairman,  would  you  take  quasi-judicial 
notice  that  Republicans  seem  to  have  tighter  schedules  than  Demo- 
crats today. 

[Laughter.] 

Chairman  Boren.  Let  me  ask  our  next  witness  to  come  forward, 
Congressman  Henry  Hyde.  Let  me  say  that  it  is  a  privilege  that  I 
have  had  to  have  worked  with  Congressman  Hyde  in  another  ca- 
pacity as  he  served  as  vice  chair  of  the  House  Intelligence  Commit- 
tee during  the  period  of  time  that  I  was  privileged  to  serve  as 
chairman  of  the  Senate  Intelligence  Committee  and  to  bear  the 
heavy  burden  of  having  my  colleague  from  Maine,  Senator  Cohen, 
as  my  vice  chairman  during  that  particular  period  of  time. 

Seriously,  we  valued  that  relationship  that  we  had  of  working  to- 
gether on  some  of  the  most  sensitive  issues  in  government  and  at- 
tempting to  do  it  in  a  bipartisan  fashion  very  much.  It  was  a  rare 
opportunity  to  serve  with  you  and  which  I  appreciate. 

Representative  Hyde  came  to  Congress  in  1974.  He  serves  in  the 
House  leadership  as  chairman  of  the  Republican  Policy  Committee. 

We  very  much  appreciate  your  taking  the  time  to  come  and 
share  your  thoughts  with  this  Joint  Committee. 

STATEMENT  OF  HON.  HENRY  J.  HYDE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Hyde.  Thank  you,  Mr.  Chairman  and  distinguished  members 
of  this  panel. 

Parenthetically,  I  just  want  to  say  I  hope  that  you  achieve  great 
success,  because  it  will  further  my  own  agenda  of  recommending  a 
joint  committee  for  intelligence.  I  have  advocated  that  for  a  long 
time.  Some  of  you  have  been  for  it,  some  of  you  have  been  against 
it,  at  various  times,  but  I  think  there  is  much  to  be  said  for  certain 
subjects  being  treated  by  joint  committees,  and  so  I  notice  that  in 
passing  and  wish  you  success. 

I  do  thank  you  for  the  opportunity  to  testify  today  on  a  most  sen- 
sitive issue,  congressional  ethics.  If  that  is  a  challenge,  of  course,  it 
is  an  opportunity,  a  chance  to  affirm  all  that  is  best  in  this  institu- 
tion and,  in  the  process,  to  make  it  better.  As  I  see  your  task — 
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indeed,  the  task  of  us  all — it  is  to  hold  one  another  to  a  standard 
worthy  of  public  trust  while,  at  the  same  time,  respecting  one  an- 
other's autonomy.  That  is  hard  thing  to  do. 

As  George  Santayana  noted,  "When  Socrates  and  his  two  great 
disciples  composed  a  system  of  rational  ethics,  they  were  hardly 
proposing  practical  legislation  for  mankand...They  were  merely 
writing  an  eloquent  epitaph  for  their  country."  I'm  sure  panel, 
whose  members  are  among  the  most  exemplary  persons  in  Con- 
gress, will  do  more  than  compose  an  eloquent  epitaph  for  us. 

I  hope  to  assist  your  effort  with  three  specific  proposals.  For  now, 
I  will  present  a  brief  outline  of  each,  with  the  emphasis  on  brevity. 
My  first  two  proposals  are  concordant  with  the  premise  that  Con- 
gress should  be  subject  to  the  same  laws  it  imposes  on  others. 
Third  suggestion  would  cut  costs  and  streamline  our  House  ethics 
procedures.  All  three  ideas  pertain  only  to  the  House,  but  I'm  sure 
that  we  House  Members  and  our  colleagues  from  the  Senate  can 
profit  from  insights  from  each  other.  I  do  intend  to  introduce  legis- 
lation soon  that  would  codify  these  suggestions. 

My  first  proposal  is  to  subject  Members  and  employees  of  the 
House  to  the  same  restrictions  on  gifts  and  travel  that  apply  to 
personnel  of  the  executive  branch.  Former  President  Bush  rightly 
decried  the  balkanization  of  ethics  rules.  This  suggestion  would  go 
a  long  way  towards  unifying  standards  throughout  government 
while  also  placing  Congress  under  the  same  restrictions  it  imposes 
on  others.  Permit  a  few  details. 

Our  House  Ethics  Manual  interprets  the  relevant  portion  of  the 
House  Rules — that  is.  Rule  43,  clause  4 — as  forbidding  a  Member, 
officer,  or  employee  from  accepting  gifts  worth  a  total  of  more  than 
$250  from  any  one  source  in  any  one  year.  The  rule  exempts  gifts 
of  personal  hospitality,  gifts  worth  $100  or  less,  and  gifts  from  rela- 
tives. 

Regarding  travel,  the  manual  states,  "Members,  officers,  and  em- 
ployees may  accept  travel  expenses  from  private  sources  in  connec- 
tion with  'substantial  participation'  events  or  fact-finding."  The 
standard  in  the  executive  branch  is  much  tougher.  Employees 
there  are  prohibited  from  soliciting  or  accepting  any  gift  from  a 
prohibited  source  or  given  because  of  the  employee's  official  posi- 
tion. 

I  see  no  reason  why  Members  and  staff  of  the  Congress  cannot  be 
subject  to  the  same  standard  as  the  executive  branch.  That  would 
not  necessarily  eliminate  privately-funded  fact-finding  travel  but 
would  lead  to  greater  disclosure  and  accountability.  Our  rules 
could  require  that  the  Member's  office  or  committee  pay  for  the 
travel,  then  be  reimbursed  by  the  group  sponsoring  the  trip.  Thus, 
all  payments  would  be  a  matter  of  public  record  in  the  quarterly 
report  of  the  Clerk  of  the  House. 

I  don't  want  to  mount  a  soapbox  on  this  issue,  but  I  do  think 
your  Joint  Committee  has  a  great  opportunity  to  straighten  out  the 
whole  byzantine  matter  of  gift  and  travel  limits. 

My  second  proposal  addresses  our  Code  of  Conduct,  Rule  43  of 
our  House  Rules.  That  should  be  moved  to  first  place  and  become 
rule  1.  That  would  send  a  strong  message  that  all  other  House 
rules,  including  the  duties  of  the  Speaker,  flow  from  that  Code  of 
Conduct,  and  to  avoid  renumbering  all  the  other  rules,  we  could  in- 
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corporate  Rule  8,  "Duties  of  the  Members,"  into  the  Code  of  Con- 
duct. 

I  propose  two  additions  to  the  Code  of  Conduct.  First,  lying  to 
Congress  or  impeding  a  congressional  investigation  ought  to  be  a 
separate  violation  of  the  Code  punishable  by  appropriate  sanction. 
As  much  as  anyone,  I  am  a  firm  believer  in  the  Speech  and  Debate 
Clause  of  the  Constitution,  but  we  are  far  too  critical  of  non-Mem- 
bers who  lie  to  Congress  to  allow  ourselves  to  do  the  same  thing. 

Secondly,  the  unauthorized  disclosure  of  classified  or  executive 
session  information  ought  to  be  a  separate  violation  of  the  Code, 
and  it  ought  to  be  punishable.  I  have  suggested  this  before,  and  you 
all  know  why,  because  such  disclosures  have  been  a  serious  prob- 
lem. We  should  emphasize  our  responsibility  to  protect  sensitive  in- 
telligence information,  a  responsibility  I  know  the  two  chairmen  of 
this  panel,  and  former  chairmen  of  the  Senate  and  House  Intelli- 
gence committees,  take  very  seriously. 

My  third  proposal  would  make  the  most  difference  in  the  actual 
day-to-day  operations  of  the  House.  We  should  merge  the  Commit- 
tee on  House  Administration,  the  Committee  on  Standards  of 
Office  Conduct,  and  the  Commission  on  Congressional  Mailing 
Standards.  The  resulting  single  committee  would  have  strict  parity 
of  Members  and  staff.  That  committee  would  have  all  responsibility 
for  ethical  issues,  offering  "one  stop  shopping"  for  Members  and 
staff  who  now  must  consult  an  array  of  offices  on  these  matters.  It 
would  answer  all  questions  concerning  campaign  activity,  mailings, 
staff  moves,  and  so  forth. 

Parity  between  Majority  and  Minority  is  essential,  not  because 
the  Minority  should  have  more  power  but  because  both  sides  of  the 
aisle  should  have  equal  responsibility  for  the  conduct  of  this  insti- 
tution. I  think  we  can  thereby  improve  behavior  on  both  sides  and 
thus  enhance  the  reputation  of  the  House  as  a  whole.  The  Joint 
Committee  on  the  Reorganization  of  Congress  is  itself  an  excellent 
example  of  this  approach. 

The  new  committee  should  retain  the  investigative  responsibil- 
ities of  the  Committee  on  Standards  of  Official  Conduct.  I  do  not 
agree  with  those  who  suggest  that  an  outside  panel  would  be  a 
better  judge  and  jury  for  Members  of  Congress.  Outside  individuals 
would  have  no  accountability  for  the  consequences  of  their  deci- 
sions, while  Members  who  serve  on  the  ethics  panel  must  face  the 
voters  every  two  years.  This  is  the  best  possible  check  on  potential 
misconduct. 

Another  advantage  to  this  consolidation  would  be  monetary  sav- 
ings. Over  the  past  11  quarters,  the  three  bodies  snent  over 
$12,900,000.  That  is  a  rate  of  over  $4.7  million  each  year.  Although 
I  do  not  have  a  specific  budget  in  mind  for  the  new  committee,  I 
have  no  doubt  that  my  proposed  consolidation  would  save  the  tax- 
payers a  great  deal. 

My  three  proposals  are  not  sweeping  changes,  they  are  small 
steps,  but  in  the  right  direction,  toward  a  Congress  proud  of  its 
work  and  a  public  proud  of  its  Congress. 

I  thank  the  chairs,  vice  chairs,  and  members  of  the  Joint  Com- 
mittee for  this  chance  to  participate,  in  some  small  way,  in  your 
Herculean  but  essential  task. 

Chairman  Boren.  Thank  you  very  much. 
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Senator  Domenici,  any  questions? 

Senator  Domenici.  I  wanted  to  first  thank  Representative  Hyde. 

Frankly,  I  can't  tell  you  how  much  I  personally  appreciate  your 
being  very  precise  and  specific,  and,  frankly,  I  don't  think  these  are 
small  issues,  I  think  these  are  very  important  ones,  and  while  I'm 
not  going  to  vote  on  the  House  changes,  I  think  the  premise  that 
you  make  is  a  very  excellent  one,  and  we  ought  to  look  at  some- 
thing similar  on  our  side  where  we  have  some  of  the  duplications, 
if  we  do,  and  follow  your  good  advice  with  reference  to  clarifying 
gifts  and  the  like  between  the  legislative  and  executive  branch. 

Could  I  ask  you  for  your  opinion  on  a  subject  a  little  removed  but 
nonetheless  with  reference  to  your  body,  the  U.S.  House.  There  is  a 
concern  expressed  by  many  here  that  testified  before  us  that  we 
ought  to  limit  the  number  of  committees  and  subcommittees  that 
Members  serve  on.  In  our  body,  we  have  more  than  in  your  body, 
just  by  necessity;  we  are  a  smaller  number  of  people  with  a  large 
number  of  committees  just  to  match  you  all.  But  it  is  more  of  our 
problem  in  terms  of  serving  on  8,  9,  10,  some  22  committees  and 
subcommittees. 

I  think  that  is  our  highest,  is  it  not — 22? 

Chairman  Boren.  Our  highest  is  22. 

Senator  Domenici.  Some  on  18,  13.  I  guess  I'm  around  13  or 
something,  so  I'm  late  for  everything,  I  assume. 

But  in  addition,  the  thought  that  we  have  a  lot  of  overlapping 
jurisdiction,  thus  one  committee  has  very  broad  jurisdiction  with  a 
lot  of  little  pieces  that  belong  to  another  committee,  and  when  you 
get  legislation  going  through,  it  goes  before  a  number  of  commit- 
tees, and  then  the  conference  gets  very,  very  cumbersome  on  top  of 
that. 

Could  you  just  give  me  your  feeling  for  all  of  this  based  on  your 
experience?  Is  this  something  we  ought  to  try  to  fix?  Is  it  some- 
thing healthy?  Where  do  you  come  down  on  that? 

Mr.  Hyde.  Senator,  I  think  you  have  touched  a  very  sensitive 
point,  and  I  think  what  you  are  calling  for  is  some  sacrifice  on  the 
part  of  the  majority  party  in  both  the  House  and  the  Senate,  and  I 
say  that  very  sincerely. 

It  is  a  wonderful  thing  to  be  appointed  chairman  of  a  subcommit- 
tee. You  are  able  to  hire  staff,  you  are  able  to  schedule  hearings, 
you  can  control  the  ebb  and  flow  of  legislation,  you  can  get  great 
enhancement  to  your  stature  for  the  folks  back  home,  and  the  ma- 
jority party  is  able  to  do  that  and  do  it  well,  and  I  don't  mean  to 
say  that  that  is  a  total  loss,  it  is  many  times  a  good  thing. 

But  that  political  advantage  takes  precedence  over  the  efficiency, 
the  effectiveness,  and  the  economy  of  what  we  are  doing.  We  have 
become  so  bogged  down  by  snail-like  progress  and  competing  juris- 
dictions, and  I  think  a  hard  look  by  both  parties — but  this  will  cost 
the  Democrats  something,  because  they  have  this  power,  and  the 
Members  are  entitled  to  look  to  them  for  support  in  their  political 
and  agenda  and  political  career.  But,  really,  it  is  an  abuse. 

Every  committee  should  look  and  see  where  jurisdictions  can  be 
combined.  We  have  done  it  to  some  extent  in  the  House  Judiciary 
Committee  where  we  had  a  Committee  on  Crime  and  Committee  on 
Criminal  Justice,  and  we  did  combine  those,  but  we  can  do  better, 
we  can  all  do  better. 
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But  I  would  think  the  business  of  the  Congress  would  be  expedit- 
ed infinitely  if  consolidations  could  occur.  I  am  three  or  four  sub- 
committees, and  I  think  I'm  harassed  and  overworked.  You  can't 
make  the  meetings.  It's  a  facade  to  think  you  know  what  is  going 
on  when  a  staffer  has  to  give  you  a  fast  sound  bite  and  then  you 
have  to  vote.  That  is  nonsense.  That  is  not  the  way  in  a  modern 
legislative  body  to  do  business. 

So,  by  all  means,  narrow  the  committees  to  those  that  you  can 
attend;  sit  there  all  day  if  you  have  to,  but  know  what  they  are 
doing,  be  able  to  vote  intelligently,  make  decisions.  I  think  the  peo- 
ple's business  would  get  done.  I  would  put  that  at  the  very  highest 
of  the  things  to  look  at — overlapping  jurisdiction,  consolidation, 
even  if  it  requires  stepping  on  toes  of  people  who  have  turn  and 
who  have  some  stature.  Now  is  the  time  to  do  it,  if  ever  there  was 
such  a  time. 

Senator  Domenici.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  Boren.  Thank  you. 

Mr.  Emerson. 

Mr.  Emerson.  No  questions,  Mr.  Chairman. 

Thank  you  for  coming. 

Mr.  Hyde.  Thank  you  for  no  questions. 

Chairman  Boren.  Mr.  Spratt. 

Mr.  Spratt.  One  question. 

Mr.  Hyde,  it  had  never  occurred  to  me  that  lying  to  Congress 
was  not  subject  to  sanction  of  some  sort. 

Mr.  Hyde.  The  "speech  and  debate"  clause  actually  protects  us 
from  the  law,  I  guess,  and  protects  us  from  revealing  classified  in- 
formation. It  seems  if  we  were  to  make  that  a  House  rule  offense, 
we  might  be  able  to  tighten  up  on  people  who  are  reckless  with  the 
truth  when  it  comes  to  dealing  with  Congress. 

Mr.  Spratt.  There  have  been  instances  before  the  committee 
when  the  "speech  and  debate"  clause  has  been  used  as  a  shield? 

Mr.  Hyde.  I  know  of  such  occasions,  yes. 

Mr.  Spratt.  That  someone  has  actually  lied  to  the  Congress  but 
he  said  it  was  part  of  a  speech  or  debate? 

Mr.  Hyde.  I  am  familiar  with  revealing  classified  information 
and  claiming  protection  under  "speech  and  debate"  more  than  I 
am  with  lying  to  Congress.  It  is  usually  people  who  come  before 
Congress  and  testify  that  are  accused  of  either  lying  or  withholding 
information.  But  there  are  times  when  we  are  required  to  disclose 
information,  and  if  we  willfully  mislead  or  withhold  it  would  seem 
to  me  some  of  the  sanctions  we  seek  to  impose  on  the  general 
public  ought  to  be  imposed  on  ourselves. 

Now  I  will  try  to  be  more  specific  after  today's  hearing  to  give 
you  more  examples,  but  right  off  the  top  of  my  head  I  can't  think 
of  it,  although  I'm  testifying  before  you,  and  if  you  were  to  ask  me 
a  question  and  I  were  to  lie  to  you,  I  would  think  that  would  be  as 
serious  as,  let  us  say,  Eliot  Abrams  withholding  the  fact  that  the 
Sultan  of  Brunei  was  lurking  about  with  $10  million  to  provide  the 
contras  and  save  them  from  extermination.  Shall  we  refight  that 
battle? 

Mr.  Spratt.  Have  you  served  on  the  House  Ethics  Committee? 

Mr.  Hyde.  No,  I  have  not — more's  the  pity. 
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Mr.  Spratt.  Do  you  think  it  would  be  possible  to  get  anybody  in 
the  House  to  serve  on  a  combined  ethics,  administration,  and  mail- 
ing standards  committee,  given  the  amount  of  time  it  would  re- 
quire? 

Mr.  Hyde.  Well,  I  think  they  would  have  to  cut  down  a  lot  of 
their  other  committee  activity,  as  Members  do  on  Appropriations 
and  as  Members  do  on  Ways  and  Means.  I  think  if  we  elevate  to 
the  stature  of  those  other  committees  that  deal  with  revenue  in  the 
country  and  spending  the  ethics  side  of  it,  that  might  not  be  a  bad 
idea,  but  it  might  difficult.  It  is  tough  duty.  House  Administration 
is  tough  duty.  But  we  have  enough  brave,  selfless  people  who  seem 
willing  to  do  it,  and  I  just  think  it  is  a  more  efficient  and  effective 
way  of  doing  it. 

I  have  another  idea  that  I  didn't  mention  that  on  ethics  hearings 
all  the  members  of  the  committee  should  be  subject  to  being  ap- 
pointed to  a  subcommittee  for  this  one  or  for  this  one  and  kind  of 
spread  the  misery  among  the  Members  and  diffuse  the  burden,  but 
I'll  save  that  for  a  later  day. 

Mr.  Spratt.  My  concern  would  be  that  if  we  combined  all  of 
those  and  increased  the  workload,  we  would  probably  diminish  the 
number  of  good  people  who  would  seek  or  want  to  serve  on  the 
committee. 

Mr.  Hyde.  Well,  it  would  be  a  working  committee  rather  than  a 
committee  that  you  would  get  headlines  on.  Ethics  is  certainly  is 
one  of  those.  Intelligence  is  one  of  those.  It  does  a  lot  of  hard  work 
and  good  work  that  you  can't  really  talk  about.  But  there  are  bur- 
dens to  public  service  as  well  as  benefits. 

Mr.  Spratt.  Thank  you  for  your  good  testimony. 

Mr.  Hyde.  Thank  you. 

Chairman  Boren.  Thank  you  very  much. 

Senator  Cohen. 

Senator  Cohen.  Just  one  question. 

Congressman  Hyde,  you  indicated  that  wherever  possible  we 
ought  to  have  uniformity  with  respect  to  rules  that  apply  to  Con- 
gress and  to  the  executive  branch  between  the  House  and  the 
Senate.  It  is  not  part  of  the  purview  of  this  committee  to  deal  with 
campaign  finance,  but  would  you  recommend  that  we  try  to  adopt 
similar  laws  on  campaign  finance  that  would  apply  the  same  stand- 
ards, the  same  rules,  to  the  House  as  to  the  Senate,  or  do  you  think 
there  are  unique  problems  with  each  institution  that  would 
demand  unique  rules? 

Mr.  Hyde.  I  think  there  are  certain  principles  that  ought  to 
apply  to  both  chambers,  but  there  may  be  some  differences.  Run- 
ning for  Congress  in  California  as  against  running  for  the  Senate 
in  California  are  vastly  different  enterprises  because  of  the  people 
and  the  distances  and  all.  But  I  like  the  idea  of  getting  the  bulk  of 
your  money  from  your  people  rather  than  myself  from  Illinois 
going  to  California  or  New  York  and  getting  my  money.  I  like  the 
notion  that  a  Senator  or  a  House  Member  hits  the  home  folks  first, 
so  to  speak,  because  you  are  going  to  represent  them  and  you  ought 
to  owe  your  allegiance  to  them,  not  to  people  from  other  parts  of 
the  country. 

I  think  where  possible,  making  allowance  for  the  dissimilarities 
that  are  indigenous  to  the  office,  a  principled  symmetry  would  help 
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restore  confidence  in  what  we  do  and  diminish  the  complexity  of 
what  we  do.  Running  for  office  is  Uke  designing  a  computer  these 
days;  it  is  pretty  tough — I  mean  with  all  the  laws  and  regulations. 

Senator  Cohen.  Prior  to  your  testimony,  Senator  Lott  indicated 
that  he  felt  we  could  learn  a  lot  from  the  conduct  and  the  rules  of 
the  House  ethics  committee.  Let  me  respectfully  suggest  that  when 
you  talk  about  combining  the  House  and  Senate  Intelligence  Com- 
mittees, I  think  the  Senate  would  be  a  good  example  for  the  House 
to  follow  as  well  under  the  rules  and  regulations  set  up  by  Chair- 
man Boren.  I  think  there  is  something  there  for  the  House  to  learn 
as  well. 

Mr.  Hyde.  Are  you  speaking  of  the  Intelligence  Committees? 

Senator  Cohen.  I  am  indeed. 

Mr.  Hyde.  Yes,  we  have  muddled  through  pretty  well,  but  I 
think  we  could  all  do  better  as  one  joint  committee.  You  and  Mr. 
Boren  could  be  chairmen,  as  far  as  I'm  concerned — share  it. 

Senator  Cohen.  I'm  no  longer  on  it. 

Chairman  Boren.  Mr.  Emerson,  any  questions? 

Mr.  Emerson.  No  questions. 

Chairman  Boren.  Let  me  ask  you,  in  light  of  the  last  question, 
do  you  think  that  the  ethics  committee,  or  at  least  part  of  the 
ethics  process  could  be  done  by  a  joint  committee  in  light  of  your 
support  of  joint  committees?  Earlier  we  heard  from  former  Chair- 
man Heflin  of  the  Senate  Ethics  Committee.  He  felt  that  we  should 
move  toward  parallel  rules  because  here  the  behavior  patterns 
really  shouldn't  be  any  different  and  it's  confusing  to  the  public 
where  something  is  ethical  for  a  Senator  but  unethical  for  a  House 
Member  or  vice  versa. 

Mr.  Hyde.  At  first  I  did  not  like  the  idea,  but  the  more  I  think 
about  it,  you  would  break  into  the  "old  boy  network,"  if  I  may  use 
that  phrase.  We  would  feel  protective  and  proprietary  about  House 
Members;  you — human  nature — about  Senators.  If  we  are  judging 
Senators  and  Senators  are  judging  us,  we  might  not  feel  so  protec- 
tive and  we  might 

Chairman  Boren.  Might  be  more  open-minded. 

Mr.  Hyde.  Right. 

Chairman  Boren.  That  is  very  interesting. 

Two  of  the  advantages  of  the  outside  panel,  as  we  have  discussed, 
one  has  been  if  you  have,  say,  former  Members  as  opposed  to  sit- 
ting Members,  and  I  understand  your  criticisms  of  that.  The  propo- 
nents of  that  idea — and  I  must  confess  that  I  have  been  attracted 
to  that  idea  just  because  of  the  idea  that  we  are  not  judging  our- 
selves or  judging  people  that  you  are  going  to  have  to  be  next  week 
in  a  committee  with  pleading  to  pass  your  bill,  for  example.  And, 
as  Senator  Heflin  said,  partly  in  jest  and  I'm  sure  partly  not  in 
jest,  he  hasn't  always  made  friends  as  chairman  of  the  Ethics  Com- 
mittee; it  hasn't  helped  him  round  up  more  votes  to  pass  his  bills 
to  have  had  to  render  judgment  on  some  of  his  colleagues.  So  there 
is  that  perception  problem. 

Also,  there  is  the  concept  that  we  could  have  a  pool,  a  rather 
large  pool,  of  former  Members,  and  therefore  you  would  not  be  call- 
ing on  the  same  people  over  and  over  again  and  you  could  spread 
the  burden. 
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I  wonder  if  you  had  at  least  part  of  the  process,  the  fact-finding 
part  of  the  process  perhaps,  spread  between  a  joint  committee 
which  would,  in  essence,  be  like  a  pool  of  Members  between  the 
two  Houses  who  could  be  called  upon  to  sit  in  judgment  on  particu- 
lar cases.  That  would  not  only  help  the  perception  problem,  as  you 
said,  because  each  House  is  more  of  a  club  unto  itself  than  they  are 
with  each  other;  and,  second,  that  you  could  perhaps  spread  the 
burden  of  the  many,  many  hours  that  would  be  required  in  a  par- 
ticular case. 

Mr.  Hyde.  Are  you  speaking  of  current  Members  or  retired  Mem- 
bers? 

Chairman  Boren.  I'm  saying  that  one  of  the  arguments  before 
for  retired  Members  is,  they  wouldn't  be  so  much  members  of  the 
club;  and,  second,  that  you  could  have  a  large  pool  and  not  put  the 
burden  on  the  same  small  number. 

But  if  we  had  a  joint  committee  of  standing  Members,  House  and 
Senate,  at  least  as  to  the  fact  finding,  it  might  have  some  of  the 
same  arguments  in  favor  of  it,  because,  as  you  said,  there  would  be 
less  members  sort  of  inside  the  club  because  House  Members  don't 
have  always  quite  the  same  feeling  of  affection  for  Senators,  and 
vice  versa,  as  they  do  for  each  other,  and  also  you  could  have  a 
larger  pool  and  have  panels,  different  panels  that  would  look  at  dif- 
ferent cases,  so  that  the  same  House  Member  or  Senator  would  not 
judge  all — you  know,  sit  in  eight  time-consuming  cases  in  a  year, 
maybe  only  in  one  or  two. 

Mr.  Hyde.  I  think  that  is  a  fine  idea  and  worthy  of  close,  serious 
consideration. 

Chairman  Boren.  Well,  again,  we  thank  you  very,  very  much  for 
taking  time  to  be  with  us  and  sharing  your  thoughts  with  us.  If  you 
have  additional  ideas  as  we  go  on  in  this  process  either  on  this  sub- 
ject or  the  subject  which  Senator  Domenici  asked  you  about,  the 
number  of  unnecessary  committees  and  overlapping  jurisdictions, 
another  subject  near  and  dear  to  the  hearts  of  us  that  we  would 
like  to  see  changed,  we  would  welcome  your  input  to  the  committee 
at  any  time. 

Mr.  Hyde.  Thank  you.  I'm  glad  you  are  there.  Thank  you. 

Chairman  Boren.  Thank  you  very  much. 

Chairman  Boren.  I  am  going  to  ask  now  if  Representative  Curt 
Weldon  and  Representative  Robert  Andrews  would  come  forward 
and  testify  together. 

We  welcome  you  to  the  Joint  Committee. 

Representative  Curt  Weldon  of  Pennsylvania  was  elected  to  the 
House  in  1986.  He  serves  on  the  Armed  Services  and  Merchant 
Marine  Committees  as  well  as  the  Select  Committee  on  Children, 
Family,  and  Youth. 

Representative  Robert  Andrews  of  New  Jersey  was  elected  in 
1990.  He  serves  on  the  Education  and  Labor,  Small  Business,  and 
Select  Committee  on  Narcotics. 

Together  they  have  introduced  a  plan  to  change  the  House  ethics 
procedure,  and  we  would  very  much  welcome  hearing  about  your 
proposal. 

I  don't  know  which  one  wants  to  lead  off  first,  but,  Representa- 
tive Weldon,  we  will  begin  with  you. 
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STATEMENT  OF  HON.  CURT  WELDON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  COMMONWEALTH  OF  PENNSYLVANIA 

Mr.  Weldon.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  We  certainly  appreciate  the  opportunity  to  come  before 
you  today  and  to  share  briefly  our  ideas  of  a  way  to  restore  the 
confidence  of  the  American  people  in  the  ethics  process  as  it  re- 
lates specifically  to  the  House  of  Representatives. 

Following  a  discussion  of  the  bill  that  Rob  and  I  introduced  in 
the  last  session  and  again  this  session,  I  will  be  talking  about  an 
additional  ethics  matter  and  change  that  I  feel  needs  to  be  made 
regarding  frequent  flier  mileage  which  Members  now  take  advan- 
tage of  and  which  the  House,  by  the  way,  is  the  only  agency  of  the 
Federal  Government,  that  I  am  aware  of,  that  does  not  conform 
with  the  standard  policy  of  having  the  Government  take  back  those 
frequent  flier  mileage  opportunities. 

But  initially  I  want  to  talk  about  H.  Res.  43,  which  in  fact  is  our 
legislation  to  create  a  citizens'  committee  on  ethics.  This,  in  fact,  is 
an  approach  that  we  feel  would  allow  the  American  people  to  have 
a  say  in  the  way  the  process  operates  and  to  have  actual  citizen 
leaders  from  throughout  the  country  oversee  ongoing  surveillance 
and  investigation  of  ethics  matters  brought  to  their  attention  by 
the  House  Inspector  General  and  to  make  recommendations,  have 
subpoena  power,  and  eventually  report  back  to  the  full  House 
ethics  committee. 

As  you  know,  the  ethics  committee  is  a  requirement  of  the  Con- 
stitution. Therefore,  we  do  not  attempt  to  eliminate  that  commit- 
tee. What  we  do  is  set  up  a  process  where  citizens  have  an  ability 
to  get  involved  and  to  share  a  role  in  that  oversight  process. 

The  bill  that  Rob  and  I  have  introduced  would  authorize  a  bipar- 
tisan commission  of  citizens  to  investigate  House  ethics  matters 
and  to  make  recommendations  to  the  ethics  committee  on  Member 
violations.  The  bill  would  reduce  the  heavy  and  time-consuming 
burden  of  ethics  oversight  on  Members,  but  it  would  create  a  more 
independent,  arms-length  judgment  of  ethics  cases  before  the 
House. 

Our  proposal  would  authorize  a  14-member  commission,  seven 
commissioners  to  be  appointed  by  the  Speaker  of  the  House  and 
seven  to  be  appointed  by  the  Minority  Leader  for  terms  of  six  years 
each.  We  would  assume  that  these  would  be  prominent  leaders  of 
academia,  perhaps  watchdog  groups  in  the  country  that  the  two  po- 
litical leaders  would,  in  fact,  agree  upon.  These  individuals  specifi- 
cally cannot  be  former  Members  of  Congress,  could  not  be  Govern- 
ment employees  or  representatives  of  foreign  governments,  nor 
could  they  be  lobbyists.  So  they,  in  fact,  would  not  have  a  vested 
interest  in  a  relationship  with  the  Members  of  Congress. 

The  commission  would  be  empowered  to  investigate  incidents 
and  ethical  charges,  they  would  have  full  investigative  authority, 
including  subpoena  power,  and  they  would,  in  fact,  work  with  the 
IG's  office  in  the  House.  It  would  not  eliminate  the  ethics  commit- 
tee in  the  House  because  of  the  constitutional  requirement  but 
would  simply  have  them  make  recommendations  to  the  House 
ethics  committee  who  would  make  the  final  judgment  on  the  inde- 
pendent commission's  findings. 
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It  may  sound  radical,  but  I  will  provide  for  the  record  statements 
of  past  actions  where,  after  Koreagate,  for  instance,  on  Capitol  Hill 
there  was  a  special  counsel's  recommendation  that  separate  non- 
congressional  entities  be  established,  and  a  third  incident  was 
when  Special  Counsel  Leon  Jaworski  had  said  that  he  became  con- 
vinced that  it  simply  would  not  work  to  have  any  branch  of  Gov- 
ernment engaged  in  investigating  itself  when  scandal  breaks  out. 

I  would  also  include  for  the  record  quotes  from  Senator  Jesse 
Helms  who  has  also  said  that  perhaps  we  need  to  reach  out  and 
bring  ordinary  citizens  into  the  process. 

I  think  this  solution  offers  an  innovative  way  for  us  to  get  the 
confidence  of  the  American  people  while  allowing  them  to  become 
a  part  of  the  process  of  looking  at  violations  or  potential  violations 
of  our  ethics  regulations. 

Rob,  I  turn  it  over  to  you  for  your  comments. 

STATEMENT  OF  HON.  ROBERT  E.  ANDREWS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  JERSEY 

Mr.  Andrews.  Thank  you  very  much. 

I  would  like  to  begin  by  thanking  our  colleagues  for  the  time  and 
energy  they  have  put  into  this  task.  I  am  sure  that  in  many  ways 
it  is  a  thankless  one.  It  takes  away  from  other  legislative  priorities 
of  the  Members.  And  I  thank  you  for  the  time  you  have  put  into 
this. 

I  have  not  been  in  government  or  politics  for  very  long,  which 
may  not  surprise  you,  but  every  mistake  that  I  have  made  in  the 
time  that  I  have  been  in  politics  is  when  I  have  failed  to  look  at 
problems  from  the  point  of  view  of  my  constituents,  the  folks  who 
pay  our  bills  here  and  pay  the  taxes  to  support  us,  and  have  tried 
to  look  at  problems  from  the  point  of  view  of  someone  who  holds 
elective  office.  I  think  that  we  are  collectively  making  that  mistake 
today,  and  I  am  as  guilty  of  it  as  anyone  here. 

The  issue  really  comes  down  to  this.  The  American  people  im- 
plicitly and  intuitively  know  that  review  of  our  ethics  by  our  peers 
works.  Nurses  review  the  ethics  of  their  peer  nurses,  lawyers 
review  the  ethics  of  their  peer  attorneys;  teachers,  business  people, 
doctors,  many,  many  fields  do  this. 

Our  system  purports  to  conduct  review  of  ethics  by  our  peers,  but 
I  think  we  misdefine  what  it  means  to  be  a  peer.  Ultimately,  our 
peers  are  not  fellow  Representatives  or  Senators,  ultimately  our 
peers  are  ordinary  citizens.  Ultimately,  the  arbiter  of  congressional 
ethics  should  not  simply  Members  of  the  House  or  Senate,  the  arbi- 
ter of  congressional  ethics  ought  to  be  ordinary  citizens,  because 
that  is  what  each  of  us  is  in  the  final  analysis. 

Now  as  my  colleague  from  Pennsylvania  has  said,  there  is  a  con- 
stitutional role  for  the  ethics  committee  that  we  preserve  and  must 
always  preserve,  and  I  believe  that  one  of  the  deficiencies  in  our 
present  prospect  is  this:  Many  Americans,  if  they  are  listening  to 
our  proceedings  on  ethics  committees  or  listening  to  us  today, 
would  say,  "Well,  you  guys  and  you  women  go  through  the  process 
of  evaluating  what  each  of  you  do,  but  you  can't  police  yourselves; 
you  are  not  in  a  position  where  you  can  critically  and  legitimately 
police  your  own  conduct,  because  you  all  have  a  vested  interest  in 
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papering  things  over  or  putting  the  best  spin  on  what  you  are 
doing." 

I  don't  believe  that  myself.  I  think  we  are  capable  of  policing 
ourselves.  But  I  don't  think  that  is  the  issue.  I  think  the  issue  is 
whether  we  can  build  a  credible  record  for  the  American  people 
that  they  believe  that  we  have  a  system  that  is  proper  and  enforce- 
able. We  have  suggested  on  a  bipartisan  basis — Curt  Weldon  came 
to  me  with  this  idea  last  spring;  he  initiated  this  idea,  and  I  was 
happy  to  join  him,  because  I  think  citizen  peer  review  works. 

Congressman  Weldon  and  I  served  in  local  government,  in 
county  government,  before  we  came  to  Washington.  In  the  Camden 
County,  New  Jersey,  Government  in  which  I  served,  one  of  the 
things  we  did  was  to  start  a  citizens  ethics  commission.  The  people 
appointed  were  clergy  leaders,  business  leaders,  educators,  and  we 
as  elected  officials  said,  sometimes  at  political  risk  and  peril  to  our- 
selves— we  said  to  that  commission,  "We  want  you  to  evaluate  our 
behavior  under  this  code.  We  want  you  to  be  the  arbiter  to  the 
public  as  to  whether  we  are  measuring  up  to  the  standard  or  not." 

I  do  not  mean  to  suggest  for  one  minute  that  we  are  not  capable 
of  critical  self-review,  but  I  do  mean  to  suggest  that  until  and 
unless  there  is  peer  review  from  ordinary  citizens  the  public  won't 
buy  it;  the  public  will  not  believe  that  we  are  being  held  to  the 
standard  to  which  we  ought  to  be  held. 

Our  suggestion — and  we  welcome  input  for  it — is  a  step  in  the  di- 
rection of  welcoming  ordinary  citizens  into  the  process,  and  I  would 
urge  this  committee  to  consider  it. 

Chairman  Boren.  Thank  you  both  very  much. 

Let  me  just  ask  this  question,  and  I  understand  the  benefit  of 
having  non-Members  as  a  part  of  this  process.  I  have  been  very 
drawn  to  that  proposal  myself  in  terms  of  having  an  outside  group 
of  some  kind  play  a  key  role  in  terms  of  the  process  of  making  sure 
that  we  live  up  to  our  ethical  standards. 

One,  have  you  looked  at  the  constitutional  problem — this  has 
been  raised  by  several  people  in  our  discussion — as  to  whether  or 
not  there  would  still  be  in  existence  the  current  committees  to 
whom  the  outside  panel  would  report  and  whether  or  not  the  cur- 
rent panels  would  then  report,  say,  to  the  House  or  to  the  Senate? 
Since  we  are  to  be  judge  of  our  own  Members  under  the  Constitu- 
tion, how  do  you  get  around  that  particular  problem? 

Mr.  Weldon.  Senator,  we  did  look  at  that.  In  drafting  the  legisla- 
tion, we  sought  the  counsel  of  experts  in  this  area  who  advised  that 
we,  in  fact,  could  not  eliminate  the  constitutionally  mandated 
House  ethics  committee;  however,  we  could,  in  fact,  have  the  bulk 
of  the  leg  work  and  investigation  and  subpoena  work  done  by  this 
independent  body,  which  we  think  would  have  the  full  support  and 
confidence  of  the  American  people. 

Obviously,  their  deliberations  would  eventually  go  to  the  full 
committee  and  at  that  point  in  time  the  committee  would  have  to 
act,  but  up  until  that  point  in  time  the  citizenry  would  know  that 
that  was  completely  done  by  this  unbiased  group  of  people  who,  in 
fact,  were  not  members  of  our  body,  of  either  body,  and  then  the 
ethics  committee  would  have  to  make  the  final  determination  as  to 
what  level  of  reprimand,  if  there  was  a  reprimand  warranted, 
would  be  made  by  the  full  House  or  the  Senate. 


35 

Mr.  Andrews.  Senator,  I  agree  with  that. 

I  think  the  Constitution  requires  that  the  adjudicatory  and  sanc- 
tions power  be  vested  in  some  committee  or  agency  of  the  House 
and  ultimately  in  the  House  itself.  I  think  if  we  are  permitted  to 
delegate  the  investigatory  and  recommending  type  power — and  I 
would  suggest  as  a  practical  matter  it  works  this  way.  If  a  citizens 
ethics  commission  recommended  a  certain  type  of  sanction  and  the 
House  chose  not  to  impose  that  sanction,  we  better  have  a  ver}^ 
very  good  reason  not  to  impose  that,  or  I  think  public  pressure 
would  insist  that  we  do  so. 

Chairman  Boren.  Let  ask  also — we  do  have  an  outside  panel, 
and  I  have  generally  felt  that  we  should  involve  an  outside  group 
in  some  way  in  part  of  the  process — wouldn't  it  be  wise  to  include 
not  only  citizens  who  have  not  served  in  public  office,  but  would  it 
be  wise  to  include  some  Members  among  the  commission,  not  nec- 
essarily a  majority,  but  some  Members  who  have  served  in  the 
Congress,  for  example,  so  that  as  people  deliberate  about  what  has 
taken  place,  there  is  some  understanding  of  what  goes  on  in  the 
life  of  a  Member  of  Congress,  be  it  the  House  or  Senate,  what  kinds 
of  pressures  are  brought  to  bear,  what  sort  of  demands  are  made 
by  constituents,  for  example,  to  represent  them  with  the  Govern- 
ment, whether  it  is  complaints  about  how  the  IRS  is  operating  or 
whatever  it  might  happen  to  be?  Would  there  not  be  some  benefit 
to  having  at  least  some  former  Members  involved  in  this  process? 

I  am  sure  that  all  of  us — and  I  continue  to  be  surprised  from 
time  to  time  at  the  lack  of  understanding.  I  think  we  simply 
assume  that  people  do  understand  what  we  do  each  day.  I  think, 
however,  if  you  really  talked  about  the  workload,  the  amount  of 
hours  put  in,  the  kinds  of  things  that  we  have  to  deal  with,  and  to 
the  degree  sometimes  these  matters  have  to  be  delegated  to  staff  or 
others  to  assist  you,  that  people  don't  always  have  a  very  good  con- 
cept of  what  it  is  that  we  are  trying  to  do. 

I  am  not  saying  that  because  I  agree  with  your  statement  that 
our  peers  are  indeed  the  citizens  and  we  are  not  some  privileged 
class  of  people  here,  nor  are  we  a  specialized  professional  group,  as 
a  doctor  might  be,  for  example,  because  we  have  had  some  special 
education,  skill,  or  training  which  brought  us  here;  we  were 
brought  here  for  one  reason:  we  convinced  more  people  in  our 
States  and  districts  that  we  would  fairly  represent  their  points  of 
view  and  their  aspirations  and  their  hopes  than  did  our  opponents. 

For  example — and  this  is  a  simple  example  not  related  to  ethics, 
but  how  many  of  us  have  received  calls  from  friends  who  say,  "I 
just  have  never  asked  you  for  anything,  but  would  you  please  come 
next  Tuesday  and  make  this  speech  before  my  Rotary  Club?"  or 
"my  BPW  group,"  or  whatever  it  happens  to  be,  "It's  the  only 
thing  I  will  ever  ask  you." 

I  asked  my  scheduling  secretary  a  few  weeks  ago  to  just  make  a 
survey  of  the  last  year  and  how  may  appointment  requests  and 
how  many  event  requests  I  received.  If  you  totaled  them  all  up,  it 
was  11,200  requests  that  I  either  give  people  individual  appoint- 
ments or  appear  at  groups  to  speak  or  on  public  occasions.  I  don't 
think  the  average  citizen,  for  example,  would  have  any  idea  when 
they  said,  "Please  drop  over  to  the  church  social  on  Wednesday 
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night;  it's  the  only  thing  I'll  ever  ask  you  to  do,"  of  the  kinds  of 
demands  that  are  made  upon  you. 

So  I  use  that  not  as  a  particularly  relevant  example  but  just  as 
an  indication  of  how  people  don't  necessarily  always  understand 
the  things  that  are  going  on  in  the  lives  of  those  men  and  women 
that  they  have  asked  to  represent  them. 

Mr.  Andrews.  Senator,  I  think  that  the  rules  should  not  prohibit 
participation  by  former  Members,  but  I  don't  think  it  should  re- 
quire that  participation  either.  I  think  that  is  a  perspective  that 
ought  to  be  welcomed. 

My  reluctance  to  mandate  it  would  be  that,  inaccurate  as  it 
might  be,  the  conclusion  might  be  drawn  that  somehow  these  Mem- 
bers were  here  to  manage  the  commission  to  make  sure  it  didn't  go 
too  far,  and  I  don't  believe  former  Members  would  do  that.  But 
since  perception  is  the  litmus  test  that  we  are  talking  about  here  to 
a  great  extent,  that  is  why  I  would  take  that  position. 

Chairman  Boren.  I  think  perception  is  important  because,  again, 
we  are  trying  very  hard  to  restore  that  fragile  trust  between  the 
people  and  their  Government,  and  if  people  become  alienated  from 
this  institution,  which  is  to  be  their  institution,  it  affects  the  way 
we  function  as  a  society  in  many,  many  other  ways. 

I  understand  what  you  are  saying.  I'm  not  sure  I  would  agree 
completely.  I  might  have  the  feeling  there  shouldn't  be  a  majority, 
but  I'm  not  sure  it  wouldn't  be  helpful  to  have  at  least  some  people 
on  this  commission  who  had  some  experience  that  they  might 
share  from  time  to  time.  It  is  always  beneficial  to  have,  I  would 
think,  a  diverse  background  of  people  on  that  commission  so  they 
didn't  all  come  from,  say,  academia,  as  much  as  they  might  have 
something  to  contribute,  or  from  business  where  you  might  have  a 
different  set  of  prevailing  views,  or  from  former  Members  of  Con- 
gress, but  some  diversity. 

Representative  Weldon. 

Mr.  Weldon.  Senator,  I  would  say  that  is  why  we  let  the  provi- 
sion allow  for  the  leader  of  each  particular  party  to  appoint  the 
seven  members  and  have  a  broad  degree  of  latitude  in  terms  of  the 
scope  and  range  of  individuals  who  would  be  considered  for  the  ap- 
pointment. 

We  specifically  in  our  bill  prohibit  former  Members  of  Congress, 
but  that  is  an  issue,  and  I  understand  your  point,  and  it  is  well 
taken  that  perhaps  there  are  some  special  insights  that  need  to  be 
present  in  any  deliberations,  and  that  is  certainly  something  that  I 
think  this  panel  should  consider,  but  our  bill  does  not  provide  that. 
But  I  understand  what  you  are  saying. 

Chairman  Boren.  Well,  thank  you  very  much. 

Senator  Domenici. 

Senator  Domenici.  Thank  you  very  much,  Mr.  Chairman,  and  let 
me  say  to  both  of  you,  I  hope  it  was  worth  your  time  to  come 
before  us.  We  made  you  wait  a  long  time.  We  are  going  to  try  our 
best,  and  we  thank  you  for  the  confidence  that  you  have  expressed 
in  us. 

Mr.  Weldon.  We  appreciate  it. 

Mr.  Andrews.  You  are  very  welcome. 

Senator  Domenici.  I  want  to  ask  a  couple  of  questions,  but  first 
let  me  tell  you,  some  might  expect  that  this  idea,  because  it  is  so 


37 

different,  that  it  ought  to  just  be  thrown  away  and  we  ought  to  get 
back  to  doing  things  the  way  we  do  and  have  done.  Let  me  assure 
you  that  from  my  standpoint  I  am  seriously  looking  at  better  ways 
to  get  this  job  done  on  ethics,  and  there  are  some  very  difficult 
shortcomings,  and  you  probably  are  right,  a  portion  of  it  comes  out 
in  the  wash  as  being  a  perception  that  we  are  not  doing  it  well, 
and  that  may  or  may  not  be  true,  but  it  becomes  true  if  the  people 
don't  think  we  are.  To  some  extent,  in  this  kind  of  area  we  have  to 
do  something  to  dispel  that,  and  I  commend  you  for  your  sugges- 
tion in  that  regard,  and  perhaps  with  some  modifications  it  could 
get  serious  consideration. 

Let  me  tell  you,  however,  in  the  United  States  Senate  you  prob- 
ably know  that  we  have  a  very  different  problem  that  we  would  be 
able  to  put  in  the  lap  of  this  commission  of  citizens  that  you  recom- 
mend, because  we  don't  have  any  real  detailed  ethics  rules.  We 
have  precedents,  and  they  become  sort  of  the  rule,  and  we  have  a 
very  famous  set  of  precepts  within  the  context  of  a  speech  by  Sena- 
tor Paul  Douglas,  or  a  series  of  speeches,  and  every  time  we  are 
faced  with  the  notion  of  ethical  behavior,  conceptually  or  precisely, 
we  look  back  to  these  kinds  of  things,  and  I  guess  I  would  ask, 
wouldn't  you  think — while  you  are  not  going  to  vote  on  what  hap- 
pens in  the  Senate,  just  knowing  what  you  are  thinking  about, 
wouldn't  you  think  that  we  would  have  to  work  a  little  harder  at 
defining  ethics  violations  before  we  put  a  commission  in  place  to 
look  at  these  kinds  of  things? 

I  mean  it  seems  to  me  your  idea  would  apply  much  better  to  a 
more  precise  set  of  rules  for  fact  finding  than  it  would  to  be  inter- 
preters of  Paul  Douglas's  speeches. 

Mr.  Andrews.  Certainly  it  is  inappropriate  as  a  member  of  the 
other  body  to  suggest  what  Senators  ought  to  do  with  their  body. 
As  a  citizen,  my  position  would  be  the  Senate  should  adopt  a  set  of 
rules  and  a  code  of  ethics  similar  to  the  House. 

Mr.  Weldon.  And  I  would  just  add  to  that  that  I  think  what  we 
are  talking  about  here  is  the  way  that  we  as  Government  officials 
use  our  positions  to  either  incur  benefit  to  ourselves  or  to  special 
constituents,  and  I  have  confidence  that  the  right  American  people, 
selected  by  the  leaders  of  our  parties,  could  in  fact  get  the  degree 
of  credibility  in  those  individuals  to  assess  a  situation,  a  given  situ- 
ation, based  upon  a  set  of  circumstances  where  perhaps  no  prior 
precedent  is  in  fact  there.  I  mean  we  do  this  all  the  time  in  society, 
whether  you  are  talking  about  a  college  professor  working  with 
students  or  whether  you  are  talking  about  a  business  executive 
working  with  his  corporate  employees  and  corporate  relationships. 
I  think  it  is  a  fluid  situation  because  our  jobs  are  fluid  like  every 
other  job. 

I  think  we  have  to  expect  that  the  American  people  expect  us  to 
have  the  highest  degree  of  ethical  standards,  and  I  don't  think  it 
has  to  be  based  upon  any  one  set  of  given  practices,  because  that 
would  be  very  difficult  to  define,  if  not  impossible,  to  preconceive 
every  particular  item  that  we  would  get  involved  in,  in  our  posi- 
tion, because  as  you  said.  Senator,  it  would  be  almost  impossible  to 
specifically  understand  everything  that  we  get  involved  in. 

Senator  Domenici.  I  understand  that,  but  yet  I  do  believe  in 
giving  credit  to  your  notion  that  I  do  think  the  Senate  must  take  a 
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serious  look  at  what  we  would  be  turning  over  to  somebody  to  in- 
terpret. You  know,  that  gets  pretty  fuzzy  at  this  point,  and  I  think 
for  our  own  benefit  we  ought  to  take  a  serious  look  at  making  it  a 
little  more  specific  before  we  consider  who  should  interpret  it,  and 
I'm  not  an  expert  on  that.  You  know,  jokingly,  thfe  Republican 
leader  is  telling  me  that  my  time  is  long  past,  I  should  have  al- 
ready been  on  that  ethics  committee,  he  says,  six  or  eight  years.  I 
have  always  escaped  that  mission,  for  some  reason  or  another.  I 
probably  will,  before  I  leave,  have  to  serve  on  it,  and  that  is  not 
easy,  from  what  my  friends  tell  me  here. 

One  last  question.  Just  answer  this  from  the  standpoint  of  how 
you  see  things.  You  know,  it  is  not  illogical  that  some  Members  of 
at  least  the  Senate  and  certainly,  I  would  think,  the  House  that 
would  be  going  before  a  commission  on  ethics,  a  citizen  commission 
on  ethics,  would  be  elected  officials  who  are  prominent  for  some- 
thing, aside  from  having  been  accused  of  an  ethics  violation.  They 
may  be  extreme  conservatives,  they  may  be  extreme  liberals,  from 
the  standpoint  of  our  citizen  peers.  They  may  be  known  for  some- 
thing that  average  citizens  don't  like.  You  know,  they  may  have 
made  too  much  of  a  case  for  one  thing  or  another  and  be  notorious 
for  it. 

Let's  just — you  chat  at  us  for  a  minute  about,  how  do  we  work 
most  diligently  at  seeing  to  it  that  they  are  not  judged  because  of 
what  they  stand  for  politically,  or  at  least  guard  against  that.  I 
think  the  way  we  do  it  now  guards  against  it  very  much,  maybe  too 
much.  But  here  we  already  have  great  respect  for  each  other,  re- 
gardless of  our  philosophical  differences.  I  think  successful  people 
around  the  Senate  can  be  left  or  right,  conservative  or  extremely 
liberal,  pro  this  or  pro  that,  but  there  is  sort  of  a  respect  that  that 
is  good:  if  you  are  going  to  be  defeated,  let  your  constituents  do  it, 
but  we  don't  take  it  out  on  you.  Just  share  some  thoughts  on  how 
do  we  look  at  that. 

Mr.  Weldon.  Well,  if  I  would  start  off,  I  would  say  that  the  real 
control  mechanism  here  is  the  ability  of  the  leadership  of  the  par- 
ties to  appoint  the  commissioners  and  the  process  they  use  in  se- 
lecting their  particular  nominees.  But  I  would  say  in  addition  that 
the  final  judgment  as  to  whether  or  not  someone  is,  in  fact,  guilty 
is  ultimately  still  left  to  the  ethics  committee  of  our  own  peers  in 
the  institution  itself. 

I  don't  think  you  will  ever  completely  remove  that.  I  think  you 
try  to  safeguard  as  much  as  possible  on  that  what  I  would  think 
would  fall  on  the  leadership  of  both  parties  to  appoint  people  who 
themselves  are  highly  respected  in  society  and  who  would  be  unbi- 
ased in  terms  of  bringing  any  personal  preconceived  ideological 
concerns  to  the  table  in  terms  of  evaluating  Members'  conduct. 

Mr.  Andrews.  Senator,  the  point  that  you  raise  I  think  is  an  ex- 
.  cellent  one  about  those  who  would  abuse  the  difference  between 
ideological  dispute  and  ethical  misconduct.  I  think  there  are  two 
ways  that  you  can  prevent  that.  The  first  is  to  have  a  clearly  de- 
fined set  of  ethical  rules  that  deal  with  conflict  of  interest,  misuse 
of  power,  misuse  of  office,  as  opposed  to  the  legitimate  use  of  one's 
office  to  promote  a  point  of  view.  It  is  easy  to  say  that;  it  is  not 
quite  so  easy  to  define  rules  that  do  that,  but  I  believe  we  can  and 
the  rules  must  be  very  clearly  defined. 
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Secondly,  we  have  to  understand,  as  you  do  far  better  than  I, 
that  there  are  certain  times  of  year  on  the  calendar  where  it  is 
more  likely  that  would  be  abused.  One  mechanism  might  be  a  mor- 
atorium on  the  hearing  of  any  complaints  for  a  period  of  time  prior 
to  that  person  standing  for  election  so  that  perhaps  for  a  period  of 
time,  a  year  or  so  before  someone  is  on  the  ballot,  that  that  per- 
son's opponents  could  not  abuse  that  process  at  an  inopportune 
time. 

I  think  it  is  difficult  but  possible  to  draw  those  lines. 

Senator  Domenici.  Thank  you  very  much. 

Chairman  Boren.  Thank  you  very  much. 

Ms.  Dunn. 

Ms.  Dunn.  Thank  you,  Mr.  Chairman. 

Mr.  Weldon  and  Mr.  Andrews,  thank  you  for  appearing  before 
us. 

I  find  your  suggestion  of  a  citizen  commission  very  intriguing, 
and  I  like  very  much  the  idea  of  a  panel  of  peers  being  a  panel  of 
our  friends  in  the  electorate,  our  citizen  peers. 

I  think  that  there  is  a  problem  as  people  perceive  our  process 
now,  and  it  has  very  much  to  do  with  politics  and  actually  relates 
to  what  Senator  Domenici  was  just  asking  you  about.  The  fact  that 
this  panel  would  be  appointed  by  leaders  from  the  Democrat  side 
and  the  Republican  side  I  think  could  be  a  problem. 

So  I  would  first  like  to  ask  you,  how  do  you  imagine  this  pool  of 
citizen  volunteers  developing? 

Mr.  Andrews.  I  think  it  could  develop  from  two  sources.  One 
would  be  citizens  expressing  an  interest  in  serving,  being  solicited 
and  just  expressing  an  interest  in  serving.  The  second  would  be 
through  the  life  experiences  and  travels  of  those  who  would  be 
making  the  selections.  And  I  would  make  this  point  to  you,  that 
credible  selection — certainly  the  selections  made  by  the  leadership 
would  come  under  great  scrutiny  and  intense  scrutiny,  and  if  the 
leadership  chose  to  appoint  people  who  would  not  truly  be  inde- 
pendent or  credible,  I  think  that  alone  would  become  a  damaging 
political  issue. 

So  I  would  suggest  that  the  process  of  soliciting  citizens  for  their 
interest  plus  the  normal  evaluative  process  the  leadership  might 
use  would  be  sufficient  conducted  in  the  glare  of  public  scrutiny. 

Mr.  Weldon.  I  think  there  is  an  ample  number  of  qualified  aca- 
demics who  have  studied  our  constitutional  system  and  who  under- 
stand the  way  Congress  operates  perhaps  as  well  as  any  of  us  who 
could  be  drawn  upon  for  this  service.  In  addition,  I  think  all  of  the 
national  both  citizen  watchdog  groups  and  activist  groups  would 
love  to  have  the  opportunity  to  serve  on  a  commission  of  this  type, 
whether  it  would  be  the  League  of  Women  Voters  or  groups  like 
Common  Cause.  I  think  they  would  love  to  have  representation  on 
this  kind  of  a  panel.  I  think  that  would  be  up  to  the  leaders  to 
decide  what  qualifications  they  would  use,  but  it  would  give  them 
that  latitude. 

But,  as  Rob  has  said,  certainly  there  would  be  a  lot  of  scrutiny  in 
their  selection  process,  and  I  think  that  would  be  beneficial,  much 
like  our  Federal  Election  Commission  today  picks  from  ordinary 
citizens  in  terms  of  overseeing  our  Federal  election  process. 

Mr.  Andrews.  I  think  that  is  a  very  good  analogy. 
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Mr.  Weldon.  And  they  come  from  all  walks  of  life,  and  yet  I,  for 
the  most  part,  think  that  people  have  confidence  in  the  way  the 
FEC  works.  It  has  worked  fairly  well. 

Ms.  Dunn.  Yes.  Thank  you  very  much.  That  is  very  helpful. 

My  other  question  is,  in  your  proposals  you  suggest  three  situa- 
tions in  which  this  commission  would  meet,  and  then  you  also  say 
there  is  a  special  circumstance  that  the  commission  could  begin  its 
investigation  on  its  own,  and  I  wonder  if  you  would  describe  to  us 
those  three  circumstances  under  which  the  commission  would  initi- 
ate an  investigation  and  then  the  special  circumstance. 

Mr.  Weldon.  Well,  the  idea  here  was  to  allow  the  commission  to 
have  staff  to  be  able  to  initiate  an  investigation  based  upon  an  al- 
leged complaint  so  that  it  would  not  have  to  be  driven  necessarily 
by  the  ethics  committee  of  the  Congress  or  the  House  itself.  It 
would  allow  the  committee  staff  to  have  an  ongoing  process  that 
would  sit  and  hold  hearings  on  matters  regarding  the  ethics  of  the 
House,  perhaps  a  generalized  matter  that  needed  to  be  addressed 
like  one  that  I  am  going  to  raise  before  I  leave  here  today  in  the 
use  of  frequent  flier  bonus  miles,  where  the  House  is  the  only  insti- 
tution in  the  entire  Federal  Government  that  allows  House  Mem- 
bers to  use  their  bonus  miles  for  personal  use.  The  Senate  doesn't 
nor  does  the  Federal  Government  nor  the  Comptroller  General. 
That  is  an  institutional  problem  that  this  citizens  committee  could 
look  at  and  make  a  recommendation  to  the  ethics  commission  that 
perhaps  policy  should  be  changed  that  all  Members  should,  in  fact, 
comply  with  the  standard  operating  procedures  of  the  Federal  Gov- 
ernment in  general. 

So  the  process  is  one  that  allows  for  the  commission  and  its  staff 
to  initiate,  follow  through,  and  react  on  proceedings  either  brought 
to  it  or  incidents  it  would  find  on  its  own,  but  in  the  end,  as  the 
data  is  collected  and  subpoenas  are  issued  and  testimony  is  taken, 
the  final  determination  as  to  what  the  outcome  would  be  is,  in  fact, 
still  in  the  hands  of  our  colleagues  who  are  the  members  of  the 
ethics  panel  itself. 

Mr.  Andrews.  The  proposal  really  adds  two  paths  to  what  we 
presently  have  in  existence  to  raise  an  ethics  issue.  The  path  we 
have  in  existence  is  if,  within  the  membership,  within  the  present 
structure,  there  is  an  allegation.  It  adds  a  self-generated  process 
through  the  commission  itself  if  the  commission  observes  some- 
thing that  it  feels  is  necessary,  and  then  it  adds  to  that  citizen 
input. 

Now  this  is  not  citizen  input  that  would  be  based  on  any  reck- 
less, unfounded,  or  groundless  charge.  There  would  be,  I  would  en- 
vision, a  standard  of  very  high  probable  cause  or  very  high  credibil- 
ity before  an  investigation  could  be  launched.  But  I  think  it  is  very 
important  that  if  a  citizen  of  this  country  feels  that  something  im- 
proper has  occurred,  that  that  be  given  some  hearing,  some  due 
consideration,  and  presently  I'm  not  sure  that  there  is  an  adequate 
mechanism  for  that;  I  don't  believe  there  is. 

Ms.  Dunn.  Thank  you  both. 

Thank  you,  Mr.  Chairman. 

Chairman  Boren.  Thank  you  very  much. 

Mr.  Spratt. 

Mr.  Spratt.  Thank  you,  Mr.  Chairman. 
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I  think  you  have  got  a  provocative  proposal,  but  I  do  see  some 
problems,  and  I  don't  think  you  would  argue  yourself  that  this  is 
problem  free;  it  still  needs  some  hammering  out. 

First  of  all,  you  said  that  one  advantage  is  that  this  sort  of  com- 
mission would  save  Members  from  the  heavy  and  time-consuming 
burden  of  sitting  through  lengthy  ethical  investigations,  but  it 
would  impose  the  same  burden  on  the  members  of  this  commission. 
So  in  all  probability — I  have  no  idea  what  the  ethics  committee's 
workload  is  like.  I  have  never  served  on  it.  Have  either  of  you? 

Mr.  Andrews.  No. 

Mr.  Weldon.  No. 

Mr.  Spratt.  Certainly  when  they  take  up  something  such  as  an 
investigation  of  the  Speaker,  it  becomes  extremely  time  consum- 
ing— a  previous  Speaker.  We  would  almost  have  a  standing  com- 
mission, it  seems  to  me.  You  compared  it  to  the  Federal  Election 
Commission.  It  probably  would  soon  become  something  like  that 
with  all  that  accompanies  it.  Pretty  soon,  I  think  you  would  be 
talking  about  whether  or  not  to  have  an  office  of  general  counsel 
that  would  serve  specifically  this  commission,  whether  or  not  to 
have  investigators  who  are  full-time  or  at  least  readily  available, 
whether  or  not  they  would  have  the  authority  to  hire  outside  coun- 
sel and  outside  investigators,  and  that  may  be  a  desirable  trend,  it 
may  be  something  you  would  like  to  institutionalize,  but  I  think 
the  citizen  quality  of  it  would  pretty  soon  fade  away  and  you  would 
have  a  commission  made  up  of  citizens  who  have  become  commis- 
sioners who  have  become  judges  of  Members  of  Congress;  it  would 
lose  a  little  of  its  quality  of  being  ordinary  people  sitting  here  in 
judgment  of  their  Congress. 

Mr.  Weldon.  The  legislation  does  call  for  the  commissioners  to 
be  compensated  and  does  call  for  the  appointment  of  a  director  and 
the  ability  to  hire  additional  personnel. 

I  understand  your  point  that  perhaps  it  could  become  unwieldy, 
and  I  guess  I  would  agree  with  that,  being  someone  who  feels  that 
the  Federal  Government  in  general  has  become  unwieldy,  and  this 
would  tend  to  follow  that  pattern.  But  I  think  perhaps  we  could  es- 
tablish some  parameters  for  the  operation  and  the  growth  of  the 
commission  so  that  it,  in  fact,  maintains  that  citizen  flavor  because 
once  again  we  are  not  eliminating  the  House  ethics  committee, 
that  is  still  in  place. 

Mr.  Spratt.  This  committee  would  simply  conduct  investigations; 
it  would  also  have  hearings  or  inquiries  into  what  should  proper 
standards  of  conduct  be  with  respect  to  things  like  frequent  flier 
coupons,  where  it  could  take  exception  to  the  House  Administra- 
tion Committee  or  to  the  House  Ethics  Committee  on  any  proposed 
rule  of  ethics  that  it  was  trying  to  promulgate? 

Mr.  Weldon.  It  could  take  up  an  issue,  and  then  if  it  chose  to  act 
in  concert,  it  could,  in  fact,  make  a  decision  and  recommend  to  the 
ethics  committee  that  action  be  taken,  yes,  whether  it  be  an  indi- 
vidual complaint  or  a  more  generalized  ethics  policy  issue  affecting 
the  Congress. 

Mr.  Spratt.  Do  you  envision  if  it  held  a  hearing  as  to  an  ethical 
violation  that  its  findings  would  be  not  beyond  review  but  subject 
to  a  fairly  high  standard  of  appeal  or  review,  such  as  under  the  Ad- 
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ministrative  Procedures  Act?  Would  you  have  to  show  that  they 
were  capricious  or  arbitrary? 

Mr.  Andrews.  If  I  could  answer  with  my  own  views  on  that,  first 
of  all  it  would  be  my  understanding  that  before  proceedings  could 
become  public  there  would  have  to  be  some  determination  of  proba- 
ble cause.  It  is  very  damaging  to  someone's  reputation  simply  to 
file  a  complaint  against  them  and  have  the  issue  talked  about  in  a 
public  setting. 

Mr.  Spratt.  That  was  my  next  question.  I  think  Members  under- 
stand the  sensitivity  of  a  hearing,  and  I'm  sure  things  go  on  in  the 
ethics  committee  that  none  of  us  ever  knows  about,  to  its  credit.  I 
think  it  would  be  more  difficult  to  control  the  confidentiality  with 
a  citizens  commission  than  it  is  with  a  committee  of  Members  of 
the  House  or  Members  of  the  Senate. 

Mr.  Andrews.  I'm  not  sure  that  I  agree  with  that.  I  think  that  if 
the  individuals  selected  for  the  commission  were  solicitous  of  their 
duties  that  they  could  maintain  similar  levels  of  confidentiality, 
but  I  believe  that  they  would  have  to  be  maintained  prior  to  a  find- 
ing of  probable  cause.  After  the  finding  of  probable  cause,  yes,  I  be- 
lieve all  the  rules  of  due  process  should  apply  to  any  public  delib- 
erations by  the  commission,  prior  to  their  recommendations  to  the 
House  ethics  committee  as  to  what  to  do. 

Mr.  Spratt.  So  you  see  the  commission  as  holding  public  hear- 
ings? 

Mr.  Andrews.  After  a  determination  of  probable  cause,  yes. 

Mr.  Spratt.  After  a  determination  of  probable  cause. 

Mr.  Andrews.  And  let  me  say  what  my  understanding  of  that  is. 
If  one  of  my  constituents  disliked  a  vote  that  I  cast  yesterday  and 
decided  to  file  a  complaint  against  me  for  something,  the  commis- 
sion would  have  the  responsibility  of  evaluating  whether  I  had  vio- 
lated any  ethical  standard,  whether  there  was  probable  cause  that 
I  had.  In  that  case,  they  would  conclude  that  no,  I  had  not,  and 
that  would  be  the  end  of  it;  there  would  be  no  public  record  and  no 
public  deliberation. 

Mr.  Spratt.  Probable  cause  is  not  a  minimal  standard,  but  it  is 
not  a  high  threshold  either,  and  you  can  cross  probable  cause— — 

Mr.  Andrews.  Well,  frankly,  it  is  one  that  our  fellow  citizens  live 
with  in  a  variety  of  contexts  every  day. 

Mr.  Spratt.  But  let's  go  back  to  the  hearing.  The  hearing  has 
been  held;  recommendations  have  been  made.  Now  what  are  the 
rights  of  a  Member  as  he  comes  before  the  full  ethics  committee? 
Can  he  ask  for  a  hearing  de  novo? 

Mr.  Andrews.  I  believe  that  all  of  the  safeguards  of  due  process 
should  apply  to  that  hearing,  yes. 

Mr.  Spratt.  He  can  get  another  hearing  completely? 

Mr.  Andrews.  Yes. 

Mr.  Weldon.  Yes,  because  the  ethics  commission,  still  according 
to  the  Constitution,  has  the  final  say,  and  we  specifically  did  not 
want  to  attempt  to  usurp  that  authority  and  thought  we  could  not 
do  that. 

Mr.  Spratt.  Thank  you.  Thank  you  both  for  coming. 

Mr.  Andrews.  Thank  you  very  much. 

Chairman  Boren.  Thank  you  very  much. 

Ms.  Holmes  Norton. 
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Ms.  Norton.  Thank  you  very  much,  Mr.  Chairman. 

First,  I  would  like  to  thank  my  colleagues  for  this  very  thought- 
ful proposal.  As  I  have  sat  on  this  committee,  I  have  said  before 
that  while  all  of  the  areas  we  have  chosen  for  consideration  are  of 
great  importance,  the  public  looks  at  this  area  in  particular  when 
it  hears  that  we  are  sitting  and  is  perhaps  more  concerned  about 
this  area  than  others. 

First  I  would  like  to  continue  along  the  line  that  Congressman 
Spratt  started.  You  see  that  the  ethics  committee,  upon  request, 
could  give  a  hearing  de  novo  and  repeat  the  work  of  the  citizens 
commission? 

Mr.  Andrews.  Yes. 

Ms.  Norton.  One  of  the  things  this  committee  is  trying  to  do  is 
to  eliminate  duplication,  and  I  would  be  very  concerned  that  we 
had  put  another  step  rather  than  eliminated  a  step. 

Mr.  Weldon.  If  I  might  respond  to  that,  we  went  through  this  in 
great  detail,  and  the  constitutionality  of  the  question  of  removing 
the  ethics  committee  is  the  problem,  and  we  have  tried  to  stream- 
line the  process  through  the  citizens  commission  and  would  hope 
that  there  would  be  a  degree  of  confidence  that  they  had  thorough- 
ly reviewed  the  incident  and  situation  and  that  their  recommenda- 
tion, in  fact,  would  be  accepted.  But  the  fact  remains  that  since  the 
Constitution  requires  in  the  case  of  the  House  an  ethics  committee 
that,  in  fact,  the  House  ethics  committee  would  still  retain  its 
power  and  authority. 

Ms.  Norton.  I  must  say  to  you  as  an  erstwhile  constitutional 
lawyer  I'm  not  sure  I  agree  with  you  that  the  obligation  of  the  Con- 
gress to  make  these  decisions  means  that  it  could  not  delegate 
some  role  here. 

You  are  perhaps  familiar  with  the  recent  decision  of  the  Su- 
preme Court  regarding  impeachment  where  there  was  a  challenge 
because  the  entire  Senate  didn't  hear  an  impeachment  matter,  and 
the  Court  essentially  said  the  Congress  is  a  co-equal  branch  of  Gov- 
ernment, the  Congress  can  decide  how  it  wants  to  do  its  work,  and, 
in  effect,  it  said  if  the  Congress  wants  to  delegate  to  a  committee  to 
hear  all  the  evidence  and  then  the  full  Senate — when  I  say  the 
Congress  in  this  case  I  mean  the  Senate — and  then  the  full  Senate 
accept  or  reject  those  recommendations  of  course  with  the  kind  of 
procedures  that  adhere  to  the  Senate  normally,  that  is  up  to  the 
Senate. 

I  am  not  sure  that  it  would  have  to  be  repeated,  and  I  must  say 
that  I  think  that  that  would  stand  substantially  in  the  way  of  your 
proposal,  at  least  in  my  eyes,  because  it  would  build  a  layer  in  that 
I  think,  regardless  of  the  confidence  the  public  might  have  in  the 
decision  of  the  citizens  committee,  the  person  who  is  in  jeopardy,  if 
he  disagrees  with  it,  is  going  to  do  what  everybody  does  in  the 
court  system,  which  is  to  try  to  get  another  bite  out  of  the  apple. 
So  I  am  not  sure  that  your  proposal  does  require  all  that  you  say 
here,  and  I  think  it  deserves  further  study. 

Let  me  ask  you  if  you  know  of  any  State  that  has  anything  like  a 
citizens  committee  sitting  over  the  ethical  behavior  of  members  of 
a  State  legislature. 

Mr.  Andrews.  I  do  not  know  at  the  State  level.  I  do  know  that 
there  are  many  local  governments  across  the  country  that  have 
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similar  structures.  In  New  Jersey,  for  example,  in  1991,  there  was 
a  law  passed  that  imposes  a  similar  commission  on  virtually  every 
unit  of  local  government — school  boards,  municipal  governments, 
county  governments,  and  so  forth.  There  is  a  citizens  commission 
that  is  responsible  for  enforcing  and  adjudicating  under  that  code. 
And  I  am  also  familiar,  through  my  work  in  the  National  Associa- 
tion of  Counties,  that  there  are  similar  organizations  throughout 
the  country. 

Mr.  Weldon.  Pennsylvania  also  has  a  Citizens  Ethics  Commis- 
sion. 

Ms.  Norton.  Do  those  commissions  then  report  to  the  official 
body,  and  have  they  had  to  have  de  novo  hearings  and  the  like? 

Mr.  Weldon.  In  Pennsylvania,  the  Citizens  Ethics  Commission, 
which  oversees  local  governmental  complaints  or  inquiries,  has  the 
final  say  in  terms  of  passing  judgment  on  the  ethics  matter  in 
question. 

Mr.  Andrews.  I  think  it  is  more  typical  in  my  experience  that 
they  do  not  have  the  final  say.  I'm  sure  my  colleague  is  correct 
about  Pennsylvania,  but  my  experience  is  that  the  general  rule  is, 
the  power  is  recommendatory,  and  the  final  sanction  decision  rests 
with  the  governing  body  in  which  the  individual  serves. 

Ms.  Norton.  Are  sanctions  recommended? 

Mr.  Andrews.  Recommended,  not  imposed,  typically. 

Ms.  Norton.  By  the  citizens  committee. 

Mr.  Andrews.  Yes. 

Ms.  Norton.  I  apologize  that  I  had  another  hearing,  and  there- 
fore this  question  may  have  been  asked.  Do  you  assume  that  there 
will  be  specific  qualifications  for  the  people  who  sit  as  commission- 
ers, or  will  that  be  wide  open  for  the  appointing  authorities? 

Mr.  Weldon.  Wide  open. 

Mr.  Andrews.  Yes,  the  present  version  of  the  resolution  leaves 
that  to  the  discretion  of  the  leaders  who  make  the  appointments. 

Ms.  Norton,  Are  you  aware  of  the — I  will  call  it  the  Ornstein 
proposal.  There  were  two,  I  think,  authors  of  that  proposal.  Has 
that  been  discussed  here  this  afternoon? 

Mr.  Weldon.  No. 

Ms.  Norton.  That  is  a  proposal  that  would  take  the  ethics 
matter  entirely  outside  of  the  Congress  as  well.  There  has  been  the 
concern  expressed  by  them,  obviously  disinterested  parties,  and  by 
Members  who  have  come  to  testify  about  the  qualifications  of  the 
people  who  would  sit. 

For  example,  the  Ornstein  proposal  recommends  against  judges. 
As  a  lawyer,  I  embrace  that  recommendation. 

Mr.  Weldon.  As  a  nonlawyer,  I  embrace  it. 

Ms.  Norton.  Judges  have  spent  a  long  time  applying  rigorous 
standards  of  due  process  if  they  have  done  their  job  well  and  could 
turn  the  procedure  into  a  rule-bound  procedure  that  would  keep  us, 
I  think,  from  getting  at  the  truth. 

On  the  other  hand,  there  was  concern  that  to  come  into  a  body  of 
this  kind  and  not  understand  how  it  functions  also  might  be  handi- 
capping and  judging  the  behavior  of  Members. 

I  believe  that  the  Ornstein  proposal,  therefore,  recommended,  if  I 
remember  correctly,  former  Members  of  Congress  with  lots  of  cave- 
ats, that  no  conflict  of  interest  be  present  and  every  effort  be  made 
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to  make  sure  that  was  the  case,  that  lobbying  and  other  matters 
not  to  be — be  investigated  before  any  such  person. 

They  also  recommend  a  pool.  It  was  a  very  interesting,  very 
thoughtful  notion,  and  one  of  the  things  we  are  trying  to  do  here, 
gentlemen,  is  to  get  something  that  people  will  vote  for.  They  rec- 
ommended a  pool  so  that  you  wouldn't  be  stuck  with  the  same 
people  and  anybody  who  had  a  conflict  of  interest  could  just  pass 
off,  and  you  would  be  left  with  this  revolving  pool  so  you  would  get 
fresh  people,  there  would  be  people  who  were  familiar  with  the 
Congress,  and  yet  you  could  eliminate  any  possibility  of  conflict  of 
interest. 

Quite  apart  from  your  own  proposal,  do  you  find  any  parts  of 
that  proposal  attractive? 

Mr.  Andrews.  Yes.  I  find  the  pool  idea  a  very  good  one.  It  is 
analogous  to  a  jury  concept  in  some  ways. 

Let  me  return  to  one  other  question  I  think  implicit  in  your 
question:  Why  have  the  second  layer  of  review?  Why  refer  the  rec- 
ommendation of  the  citizens  ethics  commission  to  the  House  ethics 
committee?  One  of  the  reasons  is,  there  does  need  to  be  some  body 
which 

Ms.  Norton.  Excuse  me.  I  don't  mind  it  being  referred.  It  is  the 
notion  that  the  work  of  the  citizens  committee  might  be  repeated 
that  bothers  me. 

Mr.  Andrews.  I  think  it  should  be  repeated  if  there  are  questions 
raised  about  the  fairness  or  due  process  of  the  citizens  ethics  com- 
mission, and  if  you  let  the  citizens  ethics  commission  be  the  final 
say,  I  don't  believe  there  is  a  mechanism  to  review  the  fairness  or 
due  process  of  that  work.  There  needs  to  be  such  a  mechanism. 

Ms.  Norton.  Well,  again,  the  Ornstein  proposal  does  not  include 
that.  I  do  not  agree  with  you  that  a  constitutional  issue  is  raised, 
and  I  think  that  there  would  probably  be  more  instances  of  repeti- 
tion of  the  process  than  your  proposal  might  envision,  and,  if  so,  I 
think  we  would  be  drawn  and  quartered  for  having  set  in  motion  a 
process  that  encumbered  rather  than  streamlined  one  of  our  proce- 
dures. 

Mr.  Andrews.  I  think  the  risk  of  repetition  is  worth  bearing  if 
we  introduce  new  credibility  to  peer  review  in  the  process  by  in- 
volving citizens  and  if  we  have  a  mechanism  to  ensure  due  process 
for  the  Member  who  is  under  accusation.  I  think  repetition  is  a 
rather  small  price  to  pay  to  guarantee  those  two  values. 

Ms.  Norton.  I  want  you  to  think  about  this.  This  is  my  friend 
and  colleague.  We  don't  in  our  judicial  system  allow  people  to 
repeat  a  trial  process  that  has  already  taken  place.  You  have  to 
find  error.  It  is  very  rigorous  before  you  can  get  a,  quote,  trial  de 
novo,  and  I  wonder  why  we  want  to  build  in  more  due  process  for 
Members  of  Congress  than  is  afforded  the  average  citizen  in  this 
way. 

Mr.  Spratt.  If  the  gentlelady  will  yield,  that  is  normally  under 
the  Administrative  Procedure  Act,  because  the  law  accords  theses 
tribunals  a  special  recognition  for  their  expertise  in  the  area.  We 
are  bringing  in  amateurs,  people  from  America  who  are  ordinary 
citizens,  to  sit  in  judgment  here,  and  we  aren't  necessarily  calling 
them  experts;  to  the  contrary,  we  want  them  to  just  bring  some 
common  sense  to  the  process.  So  to  make  certain  that  there  is  fair- 
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ness  and  due  process  and  that  everyone  gets  due  consideration, 
there  has  to  be  some  sort  of  resort  if  the  record  isn't  complete,  if 
they  have  been  prejudiced,  if  they  have  overlooked  something  or 
found  something  based  on  speculation  or  caprice. 

Mr.  Andrews.  I  don't  know  whether  we  would  disagree,  Ms. 
Norton,  over  whether  there  should  be  an  appeal  to  the  ethics  com- 
mittee of  the  House  or  whether  that  appeal  should  be  limited  to 
the  issue  of  whether  there  was  due  process  in  the  citizens  commis- 
sion. I  would  favor  the  de  novo  review,  but  it  is  a  question  we 
should  explore. 

Ms.  Norton.  Yes.  That  is  much  more  palatable.  If  there  is  error, 
I  don't  agree  that  the  administrative  process  alone  is  like  that.  If 
you  have  a  trial  and  you  are  going  to  appeal,  your  chances  of  get- 
ting a  new  trial  are  not  very  great.  You  get  a  new  trial  if  you  can 
show  substantial  error,  but  only  if  you  can  show  substantial  error, 
and  I  don't  know  why  we  ought  to  have  a  different  standard  for 
Members  of  Congress. 

Chairman  Boren.  I  think  there  is  probably  a  middle  ground 
here,  and  I  agree  with  what  has  been  said.  I  think  for  there  to  be 
an  automatic  right  of  trial  de  novo  in  all  situations  would  just  be 
an  unnecessary  duplication,  and  I'm  also  one  that  favors  the  con- 
cept of  some  sort  of  an  outside  tribunal  that  keeps  us  from  being  in 
a  position  of  judging  our  own  peers  in  an  impossible  situation. 

But  I  think  that  you  could  set  certain  standards  for  error,  which 
you  would  have  to  allege,  which  would  show  the  basic  unfairness  of 
a  process  before  you  would  start  over  again  afresh  and  have  a  com- 
plete trial  de  novo,  and,  in  fact,  if  you  had  to  do  that,  if  you  had 
the  unusual  circumstance  in  which  the  procedure  was  so  flawed 
and  so  unfair  that  you  had  to  order  a  new  trial,  so  to  speak,  then 
you  get  into  the  problem  of  who  conducts  the  new  trial. 

I  would  say  that  if  our  point  is  to  establish  confidence  in  the 
system,  then  the  ethics  committee  of,  say,  the  House  or  Senate 
would  have  the  power  then  to  order  such  a  new  trial.  If  there  was 
a  showing  of  basic  unfairness,  they  would  probably  have  to  call 
upon  another  panel  then  drawn  from  the  pool,  or  however  it  is  set 
up,  to  hear  that,  and  that  way  the  members  of  the  ethics  commit- 
tee would  not  themselves  be  doing  it,  because  I  do  agree  with  Ms. 
Holmes  Norton. 

We  would  welcome  your  thoughts  about  this,  and  perhaps  your 
second  thoughts  about  this,  since  it  has  been  brought  up,  because 
many  of  us  do  favor  the  concept  of  an  outside  panel,  that  we  would 
end  up  then — any  accused,  if  they  are  ruled  against,  are  going  to 
exhaust  their  remedies  usually,  and  therefore  if  they  have  an  auto- 
matic remedy  of  a  trial  de  novo,  they  will  probably  exhaust  that 
and  you  will  still  have  the  Members  of  the  House  and  Senate 
spending  all  of  that  time,  and  what  happens  now  that  they  are  in  a 
totally  new  proceeding?  Then  you  have  the  same  problems  of  ap- 
prehension again  or  of  image  that  we  are  judging  our  own  peers 
again  starting  from  ground  zero,  starting  as  part  of  a  trial  process 
de  novo,  which  we  are  trying  to  get  away  from. 

Mr.  Andrews.  Senator,  as  I  know  you  know,  just  to  reiterate,  our 
basic  concept  here  is,  we  need  to  reinstitute  peer  review,  and  mean- 
ingful peer  review  is  citizen  review,  not  Member  review. 
Chairman  Boren.  I  understand  what  you  are  saying. 


47 

Mr.  Andrews.  I  know  you  understand  that. 

Chairman  Boren.  When  I'm  saying  peer  review,  I'm  using  it  in 
the  other  sense  that  we  are  not  able  to  judge  each  other  as  sitting 
Members,  and  I  think  you  are  quite  right  to  think  of  redefining  the 
term,  but  if  indeed  we  are  to  get  away  from  this  image  that  we  are 
judging  ourselves,  and  we  have  a  conflict  of  interest  in  judging  our- 
selves, then  if  you  have  an  automatic  trial  de  novo  you  indeed  will 
put  us  right  back  in  the  position  of,  from  the  very  beginning,  judg- 
ing ourselves  all  over  again,  and  I  think  that  that  wouldn't  be  the 
appropriate  way. 

I  would  much  prefer  to  see  some  standards  set  for  what  you 
would  have  to  establish,  and  I  think  there  should  have  to  be  a 
fairly  difficult  threshold  showing  basic  unfairness  or  flaw  in  a  proc- 
ess, and  then  if  such  a  flaw  were  found — and  I  agree,  there  should 
be  some  place  where  this  is  reviewed — then  I  would  think  you 
would  empanel  another  panel  of  outside  people  to  look  again  at  the 
matter  afresh.  You  wouldn't  want  to  probably  send  it  back  to  the 
same  group  if  you  felt  they  had  been  unfair  or  were  somehow 
biased,  but  I  would  not  favor  sending  it  to  the  Members  of  Con- 
gress, if  that  is  what  we  are  trying  to  get  away  from,  to  begin  anew 
from  the  very  beginning. 

Well,  let  me  thank  both  of  you.  I  know  we  have  to  vacate  this 
room.  There  is  another  meeting  scheduled  to  begin  here  just  about 
now.  But  we  appreciate  the  thoughtful  proposal  that  you  have 
made  to  us,  and  let  me  say  I  hope  those  citizens — and  we  talked 
about  our  peers,  those  peers  who  have  been  watching  these  pro- 
ceedings— I  have  been  very  encouraged,  I  would  say  to  my  fellow 
members  of  the  committee,  I  don't  know  if  you  have  had  the  same 
experience,  but  I  have  had  a  highly  unusual  number  of  citizens 
stop  me  in  airports  or  walking  across  streets  or  in  shopping  malls 
to  say  that  they  had  been  following  these  proceedings. 

I  think  some  of  our  colleagues  felt  that  the  way  Congress  oper- 
ates would  be  such  a  dull  and  an  arcane  subject  that  people  would 
not  be  interested  in  it.  That  has  not  been  the  case.  Citizens  under- 
stand that  the  kind  of  government  they  are  getting  is  greatly  im- 
pacted by  the  way  we  do  our  business  or  fail  to  do  our  business. 
They  are  very  interested  in  ethical  standards.  They  are  interested 
in  whether  or  not  we  are  making  wise  use  of  their  taxpayers  dol- 
lars and  in  terms  of  the  way  we  conduct  ourselves  otherwise,  the 
committee  structure,  all  the  rest  of  it,  and  I  hope  that  in  watching 
these  proceedings  today  they  understand  that  there  is  a  very 
strong  desire — I  hope  it  does  restore  their  confidence  that  there  is  a 
strong  desire  on  the  part  of  many  Members  of  Congress  from  both 
Houses  and  both  parties  to  improve  this  process,  to  meet  high 
standards  of  ethical  behavior,  and  to  have  some  objective  way  in 
which  that  behavior  can  be  judged  and  can  be  maintained. 

It  is  more  complicated  than  it  might  appear,  as  we  have  seen 
from  our  conversation  not  only  with  the  two  of  you  but  with  the 
other  witnesses  that  have  been  before  us,  beginning  with  Senator 
Heflin  sharing  his  13  years  of  experience  chairing  the  Senate 
ethics  committee.  It  is  a  matter  on  which  we  have  to  think  very, 
very  carefully  because  we  can  have  unintended  consequences  from 
well  motivated  proposals. 
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But  I  hope  what  the  people  have  seen  from  this  process  as  they 
have  been  watching  us  and  participating  in  a  very  real  way  in  our 
deliberations  about  how  to  improve  Congress  is  that  there  is  a  real 
dedication  to  it  and  that,  probably  as  much  as  any  other  group  of 
people  in  this  country,  the  Members  of  Congress  themselves — let 
me  say  the  well  motivated  Members  of  Congress — are  most  intent 
and  most  dedicated  to  improvements  in  the  institution  because  I 
think  it  is  like  anything  else:  A  doctor  feels  most  let  down  if  an- 
other doctor  doesn't  perform  in  accordance  with  the  professional 
standards;  a  university  professor  feels  most  let  down  if  that  institu- 
tion doesn't  function  as  it  should;  and  we  feel  a  keen  sense  of  re- 
sponsibility to  try  to  make  this  institution  function  as  it  should, 
and  we  appreciate  your  contribution  to  it. 

Mr.  Weldon.  Senator,  I  would  like  to  thank  you  again  for  the 
opportunity  and  ask  unanimous  consent  to  submit  my  statement 
for  the  record. 

Chairman  Boren.  Absolutely. 

[The  prepared  statement  of  Mr.  Weldon  is  printed  in  the  Appen- 
dix.] 

Mr.  Weldon.  And  I  would  ask  you,  I  won't  go  into  detail,  but  for 
this  commission  look  at  one  other  issue,  a  bill  that  I  have  spon- 
sored for  the  last  six  years  that  I  have  been  here.  It  is  somewhat 
controversial  for  those  members  of  the  Ways  and  Means  Commit- 
tee but  hits  at  what  I  think  is  one  of  those  ethical  issues  I  frequent- 
ly have  had  brought  to  my  attention,  and  that  is  the  targeted  tax 
relief  disclosure,  the  rifle-shot  provisions  inserted  in  ways  and 
means  and  spending  bills;  the  Philadelphia  Inquirer  did  a  major 
series  several  years  ago  on  this  issue,  and  I  would  ask  the  commis- 
sion to  look  at  that  issue  and  perhaps  not  stop  the  process  but 
having  that  come  out  into  the  open. 

Chairman  Boren.  Would  it  name  the  name  of  the  company,  if 
the  Member  would  happen  to  know  the  name? 

Mr.  Weldon.  Yes,  that  is  right.  It  would  require  the  Member  to 
name  the  beneficiary,  the  sponsor,  and  the  potential  cost  to  taxpay- 
ers of  the  revenue  loser;  that  would  be  the  rifle-shot  provision.  It 
would  not  stop  the  practice,  it  would  simply  bring  it  out  into  the 
open  and  require  full  public  disclosure.  I  think  that  is  the  least 
that  we  can  ask  of  our  constituents. 

Chairman  Boren.  I  don't  think  there  is  anything  wrong  with 
that.  For  example,  as  a  member  of  the  Finance  Committee,  which 
is  parallel  to  the  Ways  and  Means  Committee,  I  have  from  tirne  to 
time  offered  such  amendments  because  I  felt  that  perhaps  an  indi- 
vidual or  a  company  was  really  wrongfully  treated,  usually  by 
some  retroactive  change  in  the  tax  law  that  changed  the  rules  in 
the  middle  of  the  game. 

When  I  have  introduced  such  amendments,  I  have  never  hesitat- 
ed to  say  publicly  the  name  of  the  company  that  I  thought  was 
being  unfairly  treated  in  that  regard,  and  I  would  think  that  that 
is  reasonable,  to  ask  that  any  such  proposal  like  that  stand  the 
light  of  day  and  pretend  that  it  is  some  generic  proposal,  really,  if 
it  is  drawn  to  only  benefit  one  or  two  or  three  companies  or  indi- 
viduals or  entities  in  the  country. 

Mr.  Weldon.  That  is  why  you  are  chairing  this  commission. 

Chairman  Boren.  It  is  a  very  interesting  proposal. 
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Mr.  Weldon.  Because  everyone  knows  that  your  ethics  behavior 
is  above  reproach. 

Chairman  Boren.  Well,  thank  you  very  much,  and  we  again  ap- 
preciate your  contribution. 

We  will  meet  on  Thursday,  I  would  remind  my  colleagues,  to 
hear  a  panel  of  experts  to  share  State  legislative  and  experience  of 
other  units  of  government.  Ms.  Holmes  Norton  has  raised  that 
question,  as  to  what  other  units  of  government  do,  and  also  other 
associations,  groups  like  the  Bar  Association  and  others  that  have 
been  self-policing  professional  organizations. 

So  we  will  stand  in  recess  until  Thursday. 

[Whereupon,  at  5:05  p.m.,  the  committee  was  recessed,  to  recon- 
vene on  Thursday,  February  25,  1993.]. 
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February  23,  1993 

CONGRESSMAN  CURT  WELDON:   ETHICS  REFORM  TESTIMONY 
BEFORE  THE  JOINT  COMMITTEE  ON  THE  ORGANIZATION  OF  CONGRESS 

THANK  YOU,  MR.  CHAIRMAN.   I  APPRECIATE  THE  OPPORTUNITY  TO 
TESTIFY  BEFORE  THE  JOINT  COMMITTEE  TODAY. 

YOU  HAVE  BEEN  GIVEN  AN  ENORMOUS  TASK  —  TO  RECOMMEND  CHANGES 
THAT  WILL  MAKE  THE  LEGISLATIVE  BRANCH  RUN  MORE  EFFICIENTLY,   AND 
MORE  IMPORTANTLY,  TO  RESTORE  THE  CONFIDENCE  OF  THE  AMERICAN 
PEOPLE  IN  OUR  BELEAGUERED  INSTITUTION. 

THE  REASON  WE  ARE  HERE  TODAY  IS  THAT  THE  AMERICAN  PEOPLE  NO 
LONGER  BELIEVE  THAT  CONGRESS  IS  CAPABLE  OF  POLICING  ITSELF.   WE 
HAVE  NOT  ONLY  DEVELOPED  A  REPUTATION  AS  CAPTIVES  OF  SPECIAL 
INTERESTS,  BUT  OF  SELF  INTERESTS.   WE  MUST  RESTORE  THE  NOTION 
THAT  IT  IS  A  PRIVILEGE  FOR  MEMBERS  OF  CONGRESS  TO  SERVE  AND  ERASE 
THE  ALL-TOO  POPULAR  NOTION  THAT  MEMBERS  SERVE  BECAUSE  OF  THE 
PRIVILEGES. 

I  HAVE  BEEN  FOLLOWING  THE  HEARINGS,  AND  APPLAUD  YOUR  OPEN- 
MINDED  APPROACH  TO  REFORM.   I  THINK  WE  MUST  BE  OPEN  TO  SOME  BOLD 
CHANGES,  PARTICULARLY  WHEN  IT  COMES  TO  ETHICS  OVERSIGHT.   IN  MY 
OPINION,  THE  KEY  OBSTACLE  TO  THOROUGH  AND  INDEPENDENT  REVIEWS  OF 
ALLEGED  ETHICAL  ABUSES  ARE  MEMBERS  THEMSELVES.   BOTH  THE  HOUSE 
AND  SENATE  ARE  COLLEGIAL  BODIES  WHOSE  MEMBERS'  SUCCESS  DEPENDS  ON 
GOOD  PERSONAL  WORKING  RELATIONSHIPS.   WE  CANNOT  EXPECT  MEMBERS  TO 
WORK  TOGETHER  TO  PASS  A  BILL  ONE  DAY  AND  THEN  TURN  INTO  IMPARTIAL 
JUDGES  OF  ONE  ANOTHER  THE  NEXT  DAY. 

FOR  THAT  REASON,  I  HAVE  INTRODUCED  A  BILL  WITH  CONGRESSMAN 
ROB  ANDREWS  TO  CREATE  A  CITIZENS'  COMMISSION  ON  CONGRESSIONAL 
ETHICS.  H.  RES.  4  3  WOULD  AUTHORIZE  A  BIPARTISAN  COMMISSION  OF 
AMERICAN  CITIZENS  TO  INVESTIGATE  HOUSE  ETHICS  MATTERS  AND  TO  MAKE 
RECOMMENDATIONS  TO  THE  ETHICS  COMMITTEE  ON  HOW  TO  ACT  ON  MEMBER 
VIOLATIONS.  THE  BILL  WOULD  NOT  ONLY  REDUCE  THE  HEAVY  AND  TIME- 
CONSUMING  BURDEN  OF  ETHICS  OVERSIGHT  ON  MEMBERS,  BUT  IT  WOULD 
ENSURE  MORE  INDEPEDENT  ARMS-LENGTH  JUDGMENT  ON  ETHICS  CASES 
BEFORE  THE  HOUSE. 

OUR  PROPOSAL  WOULD  AUTHORIZE  A  FOURTEEN-MEMBER  COMMISSION, 
WITH  SEVEN  COMMISSIONERS  TO  BE  APPOINTED  BY  THE  SPEAKER  AND  SEVEN 
TO  BE  APPOINTED  BY  THE  MINORITY  LEADER  FOR  TEP-MS  OF  NO  MORE  THAN 
SIX  YEARS  EACH.   H.RES.  4  3  SPECIFICALLY  PROHIBITS  MEMBERS  OF 
CONGRESS,  FORMER  MEMBERS  OF  CONGRESS  AND  THEIR  RELATIVES, 
LOBBYISTS,  GOVERNMENT  EMPLOYEES  OR  REPRESENTATIVES  OF  FOREIGN 
GOVERNMENTS  FROM  SERVING  ON  THE  COMMMISSION. 
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AS  I  SAID,  THE  COMMISSION  WOULD  BE  EMPOWERED  TO  INVESTIGATE 
ALLEGED  ETHICAL  CHARGES  AGAINST  MEMBERS,  WITH  FULL  INVESTIGATIVE 
POWERS,  INCLUDING  SUBPOENA  POWERS.   THE  MEASURE  ALSO  SPECIFIES 
DUTIES  OF  THE  HOUSE  INSPECTOR  GENERAL  TO  AID  IN  THIS  PURSUIT. 
THE  IG  WOULD  ROUTINELY  AND  PERIODICALLY  AUDIT  CONGRESSIONAL 
FINANCIAL  OPERATIONS,  INCLUDING  PAYROLL  AND  OTHER  OFFICIAL 
EXPENSES,  AND  REPORT  ANY  VIOLATIONS  TO  THE  CITIZENS'  COMMISSION. 

THIS  MEASURE  WOULD  NOT  ELIMINATE  THE  HOUSE  ETHICS  COMMITTEE, 
BECAUSE  THE  CONSTITUTION  SPECIFIES  THAT  THE  HOUSE  MUST  DISCIPLINE 
ITS  OWN  MEMBERS.   WHAT  IT  WOULD  DO  IS  REMOVE  THE  HEAVY  BURDEN  OF 
INVESTIGATION  AND  ETHICS  ACTION  FROM  THE  COMMITTEE,  WHILE 
PRESERVING  ITS  RESPONSIBILITIES  TO  TRANSMIT  TO  THE  HOUSE  ITS 
FINAL  JUDGMENT  ON  THE  INDEPENDENT  COMMISSION'S  FINDING.   I  HAVE 
ENCLOSED  A  SUMMARY  OF  OUR  PROPOSAL  FOR  YOUR  REVIEW. 

TO  MANY  IN  THIS  BODY,  OUR  PROPOSAL  MAY  SOUND  RADICAL.   BUT 
IN  FACT,  THE  IDEA  IS  NOT  WITHOUT  FOUNDATION.   AFTER  THE  KOREAGATE 
INVESTIGATIONS  ON  CAPITOL  HILL,  TWO  SPECIAL  COUNSELS  ON  THE  CASE 
RECOMMENDED  THAT  A  NON-CONGRESSIONAL  ENTITY  SHOULD  INVESTIGATE 
CONGRESSIONAL  WRONGDOING.   A  THIRD,  SPECIAL  COUNSEL  LEON  JAWORSKI 
SAID  HE  HAD  "BECOME  CONVINCED  THAT  IT  SIMPLY  WOULD  NOT  WORK  TO 
HAVE  ANY  BRANCH  OF  GOVERNMENT  ENGAGED  IN  INVESTIGATION  OF  ITSELF 
WHEN  SCANDAL  BREAKS  OUT." 

IN  A  RECENT  WASHINGTON  POST  ARTICLE  ON  THE  SENATE  ETHICS 
COMMITTEE,  SENATOR  JESSE  HELMS  SAID:  "WE  NEED  TO  DO  SOMETHING  TO 
REASSURE  THE  PUBLIC  WE'RE  NOT  A  BUNCH  OF  FOLKS  SITTING  IN  A  BACK 
ROOM  DOING  FAVORS  FOR  EACH  OTHER."   TWO  DAYS  AGO,  A  PUBLIC 
WATCHDOG  GROUP  OFFICIAL  WAS  QUOTED  IN  THE  WASHINGTON  POST 
ALLUDING  TO  THE  POOR  TRACK  RECORD  OF  THE  SENATE  ETHICS  COMMITTEE 
IN  JUDGING  SENATORS.   I  THINK  WE  ALL  KNOW  THE  TIME  HAS  COME  TO 
MAKE  A  CHANGE,  AND  I  HOPE  YOU  WILL  SERIOUSLY  CONSIDER  ADOPTION  OF 
OUR  PROPOSAL. 

I  WOULD  ALSO  LIKE  TO  URGE  YOUR  CONSIDERATION  OF  ANOTHER 
REFORM  WHICH  I  HAVE  PUT  FORWARD.   H.RES.  41  WOULD  PROHIBIT  THE 
USE  OF  FREQUENT  FLIER  MILES  EARNED  BY  MEMBERS  AND  STAFF  ON 
BUSINESS  TRAVEL  FOR  PERSONAL  USE.   UNLIKE  THE  SENATE  AND  ALL 
OTHER  FEDERAL  EMPLOYEES,  MEMBERS  OF  CONGRESS  AND  THEIR  STAFF  HAVE 
BEEN  AUTHORIZED  TO  USE  THESE  BONUSES  HOWEVER  THEY  SEE  FIT.   NOT 
ONLY  IS  THAT  INCONSISTENT,  IT  IS  UNJUSTIFIED. 

THE  COMPTROLLER  GENERAL  HAS  RULED  THAT  FREQUENT  TRAVELER 
BENEFITS  ARE  THE  PROPERTY  OF  THE  GOVERNMENT  IF  THEY  ARE  EARNED 
THROUGH  OFFICIAL  TRAVEL.  THE  SENATE  REQUIRES  THAT  DISCOUNT 
COUPONS,  FREQUENT  FLYER  MILEAGE  OR  OTHER  EVIDENCE  OF  REDUCED 
FARES  OBTAINED  ON  OFFICIAL  TRAVEL  MUST  BE  REPORTED  TO  THE  OFFICE 
FOR  WHICH  THE  TRAVEL  WAS  PERFORMED  SO  THAT  THEY  MAY  BE  USED  FOR 
FUTURE  OFFICIAL  TRAVEL.   I  SEE  NO  REASON  THAT  HOUSE  MEMBERS 
SHOULD  NOT  DO  THE  SAME. 
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MR.  CHAIRMAN,  HOUSE  RULES  ON  FREQUENT  FLIER  USAGE  MAY  NOT 
FALL  NEATLY  INTO  THE  CATEGORY  OF  ETHICS  OVERSIGHT  AS  FAR  AS  WE 
ARE  CONCERNED.   BUT  IF  THE  AMERICAN  PEOPLE  KNEW  ABOUT  THIS 
BENEFIT,  I  AM  SURE  THAT  ETHICS  OVERSIGHT  WOULD  BE  ABOUT  THE 
NICEST  THING  THEY  COULD  SAY  ABOUT  IT.   IT  CERTAINLY  SAYS  A  LOT 
ABOUT  OUR  ETHICS,  AND  THAT  HAS  TO  CHANGE.  WE  HAVE  ALL  BEEN  ASKED 
TO  STEP  UP  TO  THE  BAT  AND  SHARE  IN  THE  SACRIFICE,  AND  THIS  IS  A 
GOOD  PLACE  TO  START. 

I  HAVE  ANOTHER  PROPOSAL  WHICH  I  BELIVE  MERITS  THE 
CONSIDERATION  OF  THE  JOINT  COMMITTEE.   IN  THE  INTEREST  OF  TIME 
AND  TODAY'S  AGENDA,  HOWEVER,  I  WILL  SUBMIT  THAT  FOR  YOUR  REVIEW. 
I  WOULD  BE  GLAD  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE  ON  THE 
FREQUENT  FLIER  REFORM  AND  THE  CITIZENS'  COMMISSION  ON 
CONGRESSIONAL  ETHICS  BILLS. 
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r— APPALACHIAN    REGIONAL    COBIMISSION- 


OFFICE  OF 

INSPECTOR  GENERAL 

ISM  Connactlcut  Avenua,  N.W. 

WMhlngton,  D.C.  20235 

202/673-7822 


February  5,  1993 


Honorable  Curt  Weldon 
US  House  of  Representatives 
316  Cannon  House  Office  Bldg 
Washington,  DC   20515-3807 

Dear  Congressman  Weldon: 

I  welcomed  your  position  with  respect  to  frequent  flyer  bonuses 
that  was  recently  noted  in  the  Washington  Post.  As  a  Federal 
auditor,  it  has  been  my  position  that  all  persons  receiving  such 
benefits  should  utilize  these  benefits  on  behalf  of  the  taxpayer. 
In  my  opinion,  this  includes  Government  employees  as  well  as 
others,  such  as  contractors.  I  have  attached  my  proposals  and 
correspondence  on  this  Issue.  With  respect  to  contractors, 
reductions  could  be  included  in  contract  negotiations  for  cases 
where  substantial  travel  is  an  inherent  part  of  the  contract. 

Despite  my  position  that  all  travel  bonuses  are  the  property  of  the 
Government,  I  sympathize  with  those  who  object  to  the  different 
procedures  now  in  place.  In  this  regard,  I  believe  it  is  unfair  to 
require  one  class  of  beneficiary,  which  I  identifv  as  most 
Government  employees,  to  treat  bonuses  differently  than  other 
recipients  of  similar  benefits  involving  travel  funded  by  the 
Government . 

I  hope  that  your  efforts  will  lead  to  consistent  interpretations  of 
necessary  actions  in  this  area. 

Sincerely, 


jparki 
Inspector  General 

Attachments 
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TARGETED  TAX  DISCLOSURE 

Every  time  Congress  alters  our  nation's  tax  laws,  it  creates 
special  tax  transition  rules.   These  rules,  which  are  a  necessary 
part  of  the  legislative  process,  are  sometimes  misused  to  give 
tax  breaks  to  influential  friends  and  large  corporations. 
Although  it  is  intended  to  correct  technical  or  grammatical 
problems  in  the  tax  code,  the  transition  rules  also  can  hide 
private  provisions.   For  example,  it  has  been  estimated  that 
approximately  $10  billion  of  tax  breaks  were  stuffed  into  the 
1986  Tax  Reform  Act. 

The  problem  is  not  that  the  Committee  on  Ways  and  Means  can 
insert  these  provisions,  but  it  is  the  manner  in  which  they  do 
it.   Some  transition  rules  are  needed  to  help  correct  general 
inequities  that  affect  thousands  of  taxpayers.   Some,  however, 
are  designed  to  benefit  only  the  friends  or  campaign  contributors 
of  Members  of  Congress.   The  process  holds  no  one  accountable. 

In  this  era  of  huge  federal  budget  deficits,  the  American 
public  has  a  right  to  know  who  benefits  from  these  personalized 
tax  breaks.   My  legislation,  which  I  plan  to  re-introduce  this 
week,  would  simply  require  the  Committee  on  Ways  and  Means  to 
identify  the  sponsor,  beneficiary,  and  the  projected  revenue  loss 
of  these  targeted  provisions.   It  does  not  prohibit  transition 
rules. 

As  we  begin  to  consider  President  Clinton's  economic  plan, 
it  is  imperative  that  we  take  the  important  steps  to  safeguard 
the  tax  code  from  special  interests.   I  believe  that  the  current 
system  is  grossly  unfair  to  those  who  pay  their  fair  share  of 
taxes  each  year.   Is  it  fair  that  we  pay  more  just  so  that  well 
connected  individuals  or  corporations  can  pay  less?   I  do  not 
think  so. 
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102D  CONGRESS 
1st  Session 


H.  RES.  1 08 


To  amend  the  Rules  of  the  House  of  Representatives  to  require  the  Committee 
on  Ways  and  Means  to  include  in  committee  reports  the  identity,  sponsor, 
and  revenue  cost  of  single-taxpayer  relief  provisions  contained  in  reported 
bills. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Maech  7,  1991 

Mr.  Weldon  (for  himself,  Mr.  Ballenger,  Mr.  Bartlett,  Mr.  Bennett, 
Mr.  BOEHNER,  Mr.  BURTON  of  Indiana,  Mr.  Bustamante,  Mr.  Camp- 
bell of  Colorado,  Mr.  COBLE,  Mr.  COMBEST,  Mr.  Dannemeyer,  Mr. 
DeFazio,  Mr.  Fawell,  Mr.  GiLMAN,  Mr.  Gunderson,  Mr.  Herger, 
Mr.  Horton,  Mr.  Hyde,  Mr.  Kolter,  Mr.  Kostmayer,  Mr.  Kyl,  Mr. 
Lewis  of  Florida,  Mr.  Machtley,  Mr.  Miller  of  Washington,  Mrs. 
Morella,  Mr.  Packard,  Mr.  Paxon,  Mr.  Ravenel,  Mr.  Ritter,  Mr. 
Roth,  Mr.  Santorum,  Mr.  Shays,  Mr.  Spence,  Mr.  Upton,  Mr.  Val- 
entine, Mr.  Walker,  Mr.  Walsh,  and  Mr.  Zelipp)  submitted  the  fol- 
lowing resolution;  which  was  referred  to  the  Committee  on  Rules 


RESOLUTION 

To  amend  the  Rules  of  the  House  of  Representatives  to 
■     require  the  Committee  on  Ways  and  Means  to  include 
in  committee  reports  the  identity,  sponsor,  and  revenue 
cost  of  single-taxpayer  relief  provisions  contained  in  re- 
ported bills. 

1  Resolved, 
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1  SECTION  1.  SHORT  TITLE. 

2  This  resolution  may  be  cited  as  the  "Targeted  Tax 

3  Relief  Disclosure  Resolution  of  1991". 

4  SEC.  2.  IDENTITY,  SPONSOR,  AND  REVENUE  COST  OF  SIN- 

5  GLE-TAXPAYER     RELIEF     PROVISIONS      RE- 

6  QUIRED  TO  BE  REPORTED. 

7  Clause  4  of  rule  X  of  the  Rules  of  the  House  of  Rep- 

8  resentatives  is  amended  by  adding  at  the  end  thereof  the 

9  following: 

10  "(j)  The  report  accompanying  each  bill  or  joint  reso- 

1 1  lution  of  a  public  character  reported  by  the  Committee  on 

12  Ways  and  Means  shall  identify — 

13  "(1)  each  provision  (if  any)  of  the  bill  or  joint 

14  resolution  which  is  intended  to  provide  special  bene- 

15  fits  with  respect  to   5   or  fewer  taxpayers,   trans- 

16  actions,    events,    items    of    property,    projects,    or 

17  issuances  of  bonds, 

18  ''(2)  the  identity  of  each  beneficiary  (known  by 

19  the  Conunittee)  of  such  provision, 

20  "(3)  the  Member  or  Members  of  Congress  who 

21  sponsored  the  inclusion  of  each  such  beneficiary  in 

22  such  provision,  and 

23  "(4)   an  estimate  by  the  Joint  Committee  on 

24  Taxation  of  the  loss  in  revenues  resulting  from  such 

25  provision  with  respect  to  each  such  beneficiary  for 

•HRES  108  m 
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1  the  fiscal  year  for  which  such  loss  in  revenues  first 

2  occurs  and  each  of  the  5  fiscal  years  thereafter.". 

3  SEC.  3.  EFFECTIVE  DATE. 

4  The  amendment  made  by  section  2  shall  apply  to  bills 

5  and  joint  resolutions  reported  on  or  after  the  date  of  the 

6  adoption  of  this  resolution. 


•HRES  108  m 
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STATBKENT  OF  SENATOR  DAN  COATS 

BEFORE  THE  JOINT  COMMITTEE  ON  THE 

ORGANIZATION  OF  CONGRESS  REGARDING 

ETHICS  COMMITTEE  REFORM 

I  WOULD  LIKE  TO  THANK  THE  MEMBERS  OF  THE  JOINT  COMMITTEE, 
BSPECIAIJ.Y  THE  CHAIRMEN  AND  RANKING  MEMBERS,  SENATORS  BOREN  AND 
DOMENICI  AND  REPRESENTATIVES  HAMILTON  AND  DREIER,  FOR  THIS 
OPPORTONITY  TO  TESTIFY  ON  THE  ISSUE  OF  ETHICS  COMMITTEE  REFORM. 
MAKING  CONGRESS  MORE  EFFICIENT  AND  ACCOUNTABLE  TO  THE  AMERICAN 
PEOPLE  IS  NO  SMALL  TASK.   HOPEFULLY,  THIS  HEARING  AND  THE  ONES 
YOU  HAVE  HELD  IN  THE  LAST  FEW  WEEKS  WILL  PROVIDE  YOU  WITH 
INFORMATION  AND  IDEAS  THAT  ARE  USEFUL  TO  YOUR  EFFORTS. 

I  BELIEVE  WE  ARE  ALL  IN  AGREEMENT  THAT  THE  PROCESS  BY  WHICH 
ALLEGATIONS  OF  ETHICS  VIOLATIONS  ARE  ADDRESSED  IN  THE  SENATE  IS 
IN  NEED  OF  IMPROVEMENT. 

I  COMMEND  SENATOR  BRYAN,  WHO  FINALLY  ACCEPTED  THE 
CHAIRMANSHIP  OF  THE  ETHICS  COMMITTEE,  FOR  HIS  COMMITMENT  TO 
CHANGING  THE  WAY  THE  COMMITTEE  WORKS.   HE  IS  KNOWN  FOR  HIS 
INTEGRITY,  AND  I  BELIEVE  HE  WILL  DO  HIS  BEST  TO  IMPROVE  THE 
PROCESS  BY  WHICH  THE  COMMITTEE  INVESTIGATES  CHARGES  OF  ETHICS 
VIOLATIONS.   HOWEVER,  GIVEN  THE  CURRENT  CIRCUMSTANCES,  HE  HAS  HIS 
WORK  CUT  OUT  FOR  HIM. 
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THE  ETHICS  COMMITTEE  HAS  BECOME  KHOWN  AS  THE  GRAVEYARD  OF 
INVESTIGATIONS.   IN  FACT,  THE  SENATE  ETHICS  COMMITTEE  HELD  NO 
FORMAL  HEARINGS  BETWEEN  1981  AND  1989.   THE  POLITICAL  PRESSURE 
CREATED  BY  SENATORS  ACTING  AS  DEFENDANT,  PROSECUTOR,  JUDGE  AND 
JURY  OFTEN  RENDERS  THE  COMMITTEE  INEFFECTIVE  IN  INVESTIGATING 
ALLEGATIONS  OF  MISCONDUCT.   THE  FACT  THAT  MEMBERS  MUST  WORK 
TOGETHER  EVERY  DAY,  NEGOTIATING  AND  COMPROMISING  ON  LEGISLATION, 
REMOVES  SOME  OF  THE  OBJECTIVITY  WHICH  IS  VITAL  TO  PRESERVING  THE 
INTEGRITY  OF  THE  PROCESS.   AS  A  RESULT  OF  THE  PRESSURES  INVOLVED, 
THE  INVESTIGATION  PROCESS  FREQUENTLY  GRINDS  TO  A  HALT,  THUS 
PREVENTING  THE  INNOCENT  FROM  BEING  EXONERATED  AS  WELL  AS  THE 
GUILTY  FROM  BEING  PUNISHED. 

IN  THE  COURSE  OF  HEARINGS  EARLIER  THIS  MONTH,  SENATOR  BOREN 
RAISED  THE  ISSUE  OF  REFORMING  THE  SELECT  COMMITTEE  ON  ETHICS.   IT 
IS  MY  UNDERSTANDING  THAT  IN  TESTIMONY  AT  THOSE  HEARINGS,  FOR  THE 
FIRST  TIME  SPEAKER  FOLEY  AS  WTELL  AS  HOUSE  MINORITY  LEADER  MICHEL 
AND  MAJORITY  LEADER  GEPHARDT  EXPRESSED  THEIR  WILLINGNESS  TO 
CONSIDER  PROPOSALS  THAT  WOULD  ALLOW  INDIVIDUALS  OTHER  THAN 
MEMBERS  OF  CONGRESS  TO  DECIDE  ETHICS  CASES. 

AS  YOU  MAY  KNOW,  I  INTRODUCED  LEGISLATION  IN  THE  LAST 
CONGRESS  WHICH  WOULD  ABOLISH  THE  ETHICS  COMMITTEE  AND  ESTABLISH 
AN  INDEPENDENT  COMMISSION  TO  INVESTIGATE  ETHICS  COMPLAINTS.   I 
HAVE  REINTRODUCED  THIS  LEGISLATION  (S.  RES.  23)  BECAUSE  I  BELIEVE 
IT  SHOULD  BE  CLEAR  TO  ALL  OF  US,  AS  IT  IS  TO  THE  AMERICAN  PEOPLE, 
THAT  CONGRESS  IS  INCAPABLE  OF  POLICING  ITSELF. 
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MY  LEGISLATION  TRANSFERS  THE  ADMINISTRATIVE  FUNCTIONS  OF  THE 
COMMITTEE  TO  THE  RULES  COMMITTEE  AND  ESTABLISHES  AN  INDEPENDENT 
COMMISSION  TO  ASSUME  THE  DISCIPLINARY  FUNCTION.   THIS  COMMISSION 
WILL  BE  COMPRISED  OF  2  RETIRED  STATE  OR  FEDERAL  JUDGES, 
2  RETIRED  MEMBERS  OF  THE  SENATE,  AND  4  PRIVATE  CITIZENS  APPOINTED 
EQUALLY  BY  THE  MAJORITY  AND  MINORITY  LEADER.   ALL  COMPLAINTS  TO 
THE  COMMISSION  MUST  BE  MADE  BY  SWORN  AFFIDAVIT  AND  WILL  BE 
SUBJECT  TO  PERJURY  LAWS.   THE  COMMISSION  ACTS  AS  A  GRAND  JURY  TO 
DETERMINE  WHETHER  FURTHER  INVESTIGATION  IS  WARRANTED. 

IF  SO  WARRANTED,  THE  COMMISSION  WOULD  APPOINT  AN  INDEPENDENT 
COUNSEL  WITH  FULL  INVESTIGATIVE  AUTHORITY,  INCLUDING  THE  RIGHT  TO 
HOLD  HEARINGS,  ISSUE  SUBPOENA,  ADMINISTER  OATHS,  TAKE 
DEPOSITIONS,  AND  EMPLOY  INVESTIGATIVE  STAFF.   ONCE  THE 
INVESTIGATION  IS  COMPLETE,  THE  INDEPENDENT  COUNSEL  MUST  REPORT 
HIS  RECOMMENDATIONS  TO  THE  FULL  SENATE.   SUBSEQUENTLY,  EVERY 
SENATOR  HAS  THE  RIGHT  TO  BRING  UP  A  REPORT  FOR  ACTION. 

ONLY  A  NON-PARTISAN  OUTSIDER  CAN  CREDIBLY  ENFORCE  THE 
ETHICAL  AND  LEGAL  STANDARDS  THAT  AMERICANS  EXPECT.   RADICAL  STEPS 
ARE  NECESSARY  IF  WE  ARE  TO  IMPLEMENT  TRUE  REFORM  AND  RESTORE 
PUBLIC  CONFIDENCE  IN  CONGRESS.   I  BELIEVE  THAT  THE  ETHICS 
COMMITTEE  IS  AN  IMPORTANT  PLACE  TO  BEGIN  THAT  REFORM. 
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JESSE  HELMS 

NOflTM  CAflOUNA 


laratd  States  Senate 

WASHINGTON,  DC  20510-3301 


February  23,  1993 


The  Honorable  David  Boren 

Chairman 

Joint  Committee  on  the  Organization  of  Congress 

175  D  House  Annex  Two 

Washington,  DC   20515 

Dear  Dave: 

Inasmuch  as  the  Joint  Committee  is  holding  hearings  today  on 
the  Senate  Ethics  Committee,  you  are  to  be  commended  for 
providing  a  forvim  to  discuss  a  much-needed  reform. 

Having  served  a  niunber  of  years  on  the  Senate  Ethics 
Committee,   I  reached  the  conclusion  —  as  perhaps  most  other 
Senators  have  —  that  a  drastic  overhaul  of  the  Committee  is 
imperative . 

You  may  find  of  interest  the  enclosed  text  of  S.  Res.  33, 
which  I  introduced  on  January  26,  and  my  statement  for  the  Record 
on  the  same  day.   I  hope  you  will  give  consideration  to  these  and 
include  them  as  part  of  the  record  of  your  Joint  Committee 
proceedings . 


Sincerely, 


JESSE  HELMS :ga 


6- 
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HELMS  PROPOSES  REVAMP  OF  ETHICS  COMMITTEE 


Congressional  TRccorfl 


PROCEEDINGS  AND  DEBATES  OF  THE 


103' 


CONGRESS.  FIRST  SESSION 


Vol.  139 


WASHINGTON.  TUESDAY.  JANUARY  26.  1993 


No.  8 


Senate 


SENATE  ETHICS  COMMITTEE 

Mr.  President,  as  I  bad  Just  Bald  mo- 
ments ago.  It  would  be  safe  to  wager 
tbat  tbe  vest  majority  of  Senators 
agree  tbat  a  drastic  overhaul  of  tbe 
Senate  Ethics  Conunlttee  Is  Impera- 
tive. I  am  confident  tbat  every  Senator 
who  has  ever  served  on  tbat  committee 
Is  In  agreement. 

The  purpose  of  the  Senate  resolution 
I  am  offering  today  Is  merely  to  get  the 
ball  rolling— to  provide  a  starting 
point.  If  you  please— toward  reforming 
tbe  Ethics  Committee  so  tbat  there 
will  never  be  a  repeat  of  the  disastrous 
Keating  Five  situation  that  dragged  on 
for  months  on  end  and  cost  the  Senate 
a  high  degree  of  public  confidence. 

Mr.  President.  I  was  a  member  of  the- 
Ethics  Committee  throughout  that  or- 
deal, and  I  certainly  Imply  no  criticism 
of  anyone  who  participated  In  the 
Keating  Five  proceedings.  Tbe  fault 
was  In  the  system,  not  In  those  who 
were  trying  to  make  the  system  work. 

The  Senate  resolution  which  I  am  of- 
fering today  Is  certainly  no  end-all  be- 
all,  as  the  saying  goes.  It  Is,  as  I  have 
said  earlier,  merely  a  starting  point.  It 
is  Identical  to  Senate  Resolution  190 
which  I  offered  in  the  102d  Congress. 

Mr.  President,  this  resolution  simply 
proposes  to  adjust  the  committee's 
membership  of  six  members  to  provide 
tbat  at,  least  two  of  tbe  members 
should  be  retired  Federal  Judges,  at 
least  two  should  be  former  Members  of 
tbe  Senate,  and  that  all  six  should  be 
private  citizens. 

Three  of  tbe  six  members  will  be  se- 
lected by  tbe  majority  leader  and  three 
by  the  minority  leader.  Each  member 


win  serve  6  years,  except  when  initial 
appointments  are  made,  at  which  time 
the  terms  will  be  staggered.  Committee 
members  will  serve  without  compensa- 
tion—but will  be  entitled  to  reimburse- 
ment for  travel  and  per  diem  expenses 
in  accordance  with  the  rules  amd  regu- 
lations of  tbe  Senate. 

Now.  Mr.  President,  let  me  emphasize 
again  that  this  proposal  is  a  starting 
point,  no  more,  no  less.  But  It  is  impor- 
tant that  we  do  get  started  in  reform- 
ing the  Ethics  Committee  so  that  there 
can  be  an  Improvement  in  tbe  manner 
in  wWch  the  committee  conducts  its 
business. 

The  American  people  expect  us  to  use 
the  power  entrusted  to  us  for  tbe  pub- 
lic good  and  never  for  our  own  benefit 
or  the  benefit  of  a  few.  Likewise,  the 
American  people  have  a  right  to  expect 
tbat  Senators  who  abuse  this  power 
will  be  held  accountable  for  their  ac- 
tions In  a  swift  and  Just  manner. 

Tbe  Senate  Ethics  Committee  took 
almost  2  years  to  consider  the  Keating 
matter — it  voted  to  commence  Its  pre- 
liminary inquiry  on  December  21,  1989, 
and  transmitted  its  report  to  the  Sen- 
ate on  November  19.  1991.  Since  then, 
there  has  been  a  growing  chorus— from 
all  across  tbe  political  spectrum — call- 
ing for  reform  of  the  Eihlcs  Commit- 
tee. 

Earlier  this  month,  the  Washington 
Post  published  an  article  by  Helen 
Dewar  in  which  she  outlines  some  of 
tbe  problems  of  the  committee— and 
some  of  the  proposed  solutions.  Mr. 
President,  I  ask  unanimous  consent 
tbat  the  text  of  this  article  be  printed 
in  the  Record  at  the  conclusion  of  my 
remarks. 
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The  PRESIDENT  pro  tempore.  With- 
out objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr.  HELMS.  Mr.  President.  I  also  ask 
unanimous  consent  that  the  full  text  of 
the  resolution  be  printed  at  the  conclu- 
sion of  my  remarks. 

The  PRESIDENT  pro  tempore.  With- 
out objection,  it  is  so  ordered. 
.  (See  exhibit  2.) 

Mr.  HELMS.  Once  more,  for  the  pur- 
pose of  emphasis.  I  do  not  consider  this 
resolution  to  be  the  final  word.  There 
will  be  and  should  be  other  ideas  for  re- 
forming the  Ethics  Committee,  Ideaa 
that  no  doubt  will  enhance  and  im- 
prove upon  the  suggestions  I  have 
made  in  this  resolution. 
ExHiBrrl 

[From  the  Washington  Post,  Jan.  3, 1993] 
Senate  Ethics  Panel  at  a  Crossroads— 

Packwood  Case  Poses  New  Test  for  Dis- 
ciplinary Process 

(By  Helen  Dewar) 

It  is  one  of  the  Senate's  most  high-profile 
and  prestigious-sounding  committees, 
caught  up  In  Che  swirl  of  some  of  the  most 
compelling  Issues  of  the  day.  But  among  con- 
stituents and  legislators.  It  has  become  the 
object  of  ridicule,  scorn,  rage  and  Insulting 
Jokes.  Senators  will  do  almost  anything  to 
avoid  serving  on  the  panel;  once  on  It.  they 
have  been  known  to  go  begging  among  col- 
leagues In  hopes  of  recruiting  others  to  take 
their  place. 

The  Senate  Select  Committee  on  Ethics, 
even  more  than  Its  House  counteriuut,  gets 
no  respect. 

There  are  many  senators,  as  well  as  out- 
side critics,  who  believe  It  never  will,  unless 
it  Is  radically  overhauled,  perhaps  even  put 
in, the  hands  of  outsiders,  such  as  former  sen- 
ators or  retired  Judges. 

As  It  grapples  with  complaints  that  Repub- 
lican Sen.  Bob  Packwood  of  Oregon  made  un- 
wanted sexual  advances  to  a  number  of 
women,  the  committee  finds  Its  colleglal.  le- 
galistic and  secretive  ways  tested  as  never 
before  by  the  public  clamor  for  more  Integ- 
rity, openness  and  accountability  In  govern- 
ment. 

With  the  six-member  panel  hkving  lost  \ta 
chairman,  vice  chairman  and  possibly  otiter 
members  just  as  It  must  decide  whether  to 
pursue  a  f\ill-scale  probe  of  Packwood,  many 
believe  that  change  will  come  sooner  rather 
than  later. 

Pressure  for  change  has  been  intensified  by 
tbe  committee's  decision  last  year  not  to  In- 
vestigate allegations  that  Democratic  Sen. 


Brock  Adams  of  Washington  made  Improper 
sexual  advances  to  eight  women  and  Its  1987 
approval  of  a  business  transaction  Involving 
Republican  Sen.  Phil  Oramm  of  Texas  that 
was  recently  made  public  In  newspaper  re- 
ports. 

The  Adams  case  Is  moot  because  he  decided 
not  to  seek  reelection,  a  circumstance  that 
some  members  have  cited  as  the  main  reason 
the  committee  decided  not  to  pursue  the 
case.  But  former  ethics  chairman  Terry  San- 
ford  of  North  Carolina,  who  was  defeated  for 
reelection.  Is  reviewing  the  Gramm  decision. 
The  panel  also  Is  weighing  a  complaint  of 
sexual  Impropriety  against  Democratic  Sen. 
Daniel  K.  Inouye  of  Hawaii. 

"It  [the  committee]  is  an  Institutional  dl- 
Oosaur.  and  It's  only  a  matter  of  time  before 
evolution  takes  its  toll,"  says  an  Influential 
Democratic  senator  who  may  take  an  active 
role  In  reform  efforts.  "It's  only  a  matter  of 
time  before  the  pressures  of  tbe  day  bring 
about  a  real  change." 

Dissatisfaction  with  the  committee  tran- 
scends party  and  Ideological  Hoes.  "We  need 
to  do  something  to  reassure  the  public  we're 
not  a  buDch  of  folks  sitting  In  a  back  room 
doing  favors  for  each  other,"  says  Sen.  Jesse 
Helms,  the  conservative  North  Carolina  Re- 
publican who  served  on  the  panel  for  the  past 
decade. 

Within  the  Senate,  service  on  the  panel  Is 
regarded  as  a  kind  of  legislative  purgatory, 
with  Its  long  hours  of  distasteful  work  mak- 
ing members  feel  like  nagging  nannies  and 
political  pariahs.  Outside  the  Senate,  the 
committee  Is  widely  portrayed  as  a  sham  de- 
signed to  shield  members  from  their  own 
misdeeds  while  lulling  the  public  Into  believ- 
ing that  the  Institution  Is  policing  Itself. 

Members  acknowledge  that  the  panel's 
high  level  of  secrecy  fuels  public  distrust, 
but  say  It  is  necessary  to  protect  those  who 
are  unfairly  accused. 

Although  the  House  ethics  committee  has 
periodically  run  Into  heavy  criticism,  the 
House  has  done  more  than  the  Senate  to  up- 
date and  strengthen  Its  ethics  rules  and  pro- 
cedures. Larger  and  less  clubby,  the  House 
also  seems  to  reconcile  Itself  more  easily  to 
peer  review. 

Both  within  and  outside  the  Senate,  there 
Is  mounting  concern  that  the  system,  de- 
signed In  simpler  times.  Is  collapsing  under 
new  burdens  reflecting  evolving  social  val- 
ues, political  practices  smd  ethical  stand- 
ards. In  the  process,  many  believe  It  may  be 
contributing  to  public  cynicism  about  gov- 
ernment la  general  and  Congress  In  particu- 
lar. 

"It's  not  that  their  ethics  [are]  worse" 
than  those  of  most  citizens,  says  Dennis 
Thompson,  who  specializes  In  governmental 
ethics  at  Harvard  University.  The  ethical  be- 
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havior  of  most  senators  Is  "probably  better. 
But  there  Is  a  perception  that  It's  worse,  and 
members  of  Congress  simply  don't  appreciate 
how  much  appearances  [of  unethical  con- 
duct] matter  with  people." 

As  a  result,  some  senators  believe  It  may 
be  Impossible  for  them  to  Judge  colleagues 
evenhandedly  without  further  eroding  con- 
fidence in  the  Institution  or  capitulating  to 
popular  demands  for  a  pound  of  political 
flesh,  many  lawmakers  contend. 

"Maybe  It's  an  impossible  assignment  to 
try  to  sit  in  totally  dispassionate  Judgment 
on  people  we  literally  live  with,"  says  Re- 
publican committee  member  Trent  Lott  of 
Mississippi. 

"There  are  Just  innumerable  things  that 
are  wrong  with  senators  Judging  senators," 

says  Democratic  Sen.  Howell  T.  Heflin  of 
Alabama,  former  chairman  of  the  commit- 
tee. "You  censure  someone,  and  the  next  day 
you're  seeking  their  vote.  There  fire  Just  too 
many  Inherent  problems  with  senators  Judg- 
ing senators." 

The  verdict  from  outside  the  Chamber  is 
even  harsher.  "With  its  lack  of  political  will 
and  the  general  reluctance  of  people  to  Judge 
their  own  peers,  the  process  has  not  served 
to  enforce  the  law  and  has  served  more  as  a 
shield  thain  as  a  way  of  upholding  the  integ- 
rity of  the  Institution."  says  Fred 
Wertheimer,  president  of  Common  Cause. 

Once  preoccupied  by  charges  of  financial 
misdeeds  that  drew  little  attention  outside 
the  home  states  of  senators  under  investiga- 
tion, the  panel  is  being  drawn  increasingly 
into  high-profile,  emotion-laden  controver- 
sies Involving  Issues  that  touch  the  dally 
lives  of  most  Americans. 

The  "Keating  Five"  case  put  a  human  face 
on  the  collapse  of  the  savings  and  loan  indus- 
try during  the  late  19808.  The  case  Involved 
five  senators  who  were  accused  of  Interven- 
ing improperly  with  federal  regulators  In' be- 
half of  thrift  executive  Charles  H.  Keating 
Jr.  The  failure  of  his  Lincoln  Savings  and 
Loan  cost  taxpayers  X2.6  billion. 

Only  Democratic  Sen.  Alan  Cranston  of 
California,  who  retired  at  the  end  of  the  last 
Congress,  was  found  guilty  of  breaking  Sen- 
ate rules  and  reprimanded  by  the  committee, 
escaping  a  more  serious  censure  vote  by  the 
Senate.  The  others — Demoractic  Sens.  Den- 
nis DeConcini  of  Arizona.  Donald  W.  Riegle 
Jr.  of  Michigan  and  John  Glenn  of  Ohio  and 
Republican  Sen.  John  McCain  of  Arizona- 
were  given  milder  reproaches. 

The  verdict  led  to  a  Joke  that  referred  to 
the  government's  efforts  at  the  time  to  ap- 
prehend Panamanian  Oen.  Antonio  Manuel 
Noriega.  According  to  the  Joke,  which  spread 


rapidly  through  Congress,  the  good  news  was 
that  Noriega  had  been  arrested  and  brought 
blck  to  the  United  States.  The  bad  news  was 
that  he  would  be  tried  by  the  Senate  ethics 
committee. 

But  senators  say  the  committee  had  a  duty 
to  resist  outside  political  pressures  when 
they  threaten  a  person's  right  to  due  process. 
"There  was  no  way  for  the  Keating  Five  case 
to  come  out  right  politically  unless  all  five 
senators  had  been  expelled,"  argues  former 
committee  vice  chairman  Warren  B.  Rud- 
man,  a  New  Hampshire  Republican. 

Adds  Lott:  "Your  obligation  Is  to  the  Sen- 
ate, to  the  senator  and  to  the  public,  in  that 
order,  and  sometimes  you  cannot  fulfill  all 
those  obligations." 

The  Packwood  case  also  touches  many 
public  sensitivities. 

The  Senate  Judiciary  Committee's  han- 
dling of  Prof.  Anita  F.  Hill's  chairges  of  sex- 
ual harassment  against  Clarence  Thomas 
during  his  Supreme  Court  confirmation  hear- 
ings last  year  bit  a  nerve  that  remains  raw. 
Now  another  harassment  case  has  come  be- 
fore another  all-male  committee.  But  that  is 
changing.  Democratic  Sens.  Dianne  Fein- 
stein  of  California  and  Carol  Mosely-Braun 
of  UllDOls  have  been  named  to  Judiciary  and 
sources  say  at  least  one  woman  will  be  Join- 
ing the  ethics  panel. 

In  light  of  the  Thomas-Hill  case,  many  vot- 
ers appear  skeptical  that  the  case  against 
Packwood  will  be  thoroughly  probed.  In  a  re- 
cent Washington  Post  poll  of  Oregon  voters, 
a  plurality  said  they  thought  the  ethics  com- 
mittee would  "sweep  the  matter  under  the 
rug"  rather  than  conduct  a  f\ill  Investiga- 
tion. 

In  declining  to  consider  the  Adams  case, 
the  committee  relied  officially  on  legal 
points  that  do  not  appear  to  apply  to  Pack- 
wood.  But  the  committee's  customarily 
heavy  reliance  on  narrow  points  of  law — all 
members  of  the  current  committee  are  law- 
yers—raises pertinent  and  difficult  ques- 
tions. 

Among  them:  Is  the  committee  looking 
only  at  legal  trees  and  ignoring  the  ethical 
forest?  Are  senators  to  be  denied  due  process 
simply  because  they  are  senators?  Should 
they  be  held  responsible  for  meeting  stand- 
ards that  have  changed  since  the  offense?  Or 
were  the  standards  always  there  and  only 
now  put  into  play  by  an  outraged  public? 
And  what  are  the  standards,  anyway? 

Although  the  Senate  has  disciplined  mem- 
bers since  its  earliest  days.  It  did  not  set  up 
an  ethics  committee  until  scandal  forced  it 
to  do  so  In  the  mid-1960s;  further  modifica- 
tions came  after  Watergate  in  the  1970s. 
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The  Senate  has  a  catchall  rule  banning 
"Improper  conduct  which  may  reflect  upon 
the  Senate,"  along  with  a  code  of  conduct 
and  an  encyclopedic  collection  of  ethlca  rul- 
ings. But  unlike  the  House,  it  has  not  pro- 
duced an  easy-to-follow  manual.  "The  ethics 
rules  need  to  be  made  more  specific  and  codi- 
fied .  .  .  and  continually  updated."  Heflln 
says. 

The  Senate  also  has  set  up  a  procedure  for 
handling  complaints  about  sexual  conduct, 
but  It  was  put  Into  place  only  last  year.  New 
Democratic  Sen.  Patty  Murray  of  Washing- 
ton, who  helped  write  a  plan  for  the  Wash- 
ington state  Senate  that  included  counseling 
for  senators  and  their  staffs,  has  suggested  a 
more  clearly  defined  policy  for  the  U.S.  Sen- 
ate, saying  it  would  help  senators  as  well  as 
their  employees. 

To  shield  the  conunlttee  from  i>artlsan- 
shlp.  rules  call  for  It  to  be  composed  of  three 
Democrats  and  three  Republicans.  Generally, 
the  chairman  and  vice  chairman— one  from 
each  party— try  to  act  In  concert.  But  the 
committee  sometimes  split  along  partisan 
lines  in  dealing  with  the  Keating  Five,  and 
the  Senate  floor  often  echoed  with  partisan 
recriminations. 

In  one  of  its  most  important  functions,  the 
ethics  committee  issues  advisory  opinions— 
about  1,000  a  year— when  members  or  staff 
workers  are  in  doubt  about  a  planned  course 
of  action.  Given  the  murkiness  of  Senate 
rules,  advisory  opinions  are  encouraged  as  a 
way  of  avoiding  trouble. 

But  the  Granun  case  illustrates  the  limita- 
tions of  the  advisory  system.  The  committee 
told  Oramm  he  committed  to  ethical  breach 
when  a  Texas  contractor  absorbed  what 
Gramm  has  described  as  cost  overruns  on 
work  done  on  his  Maryland  vacation  home. 
Gramm,  however,  did  not  tell  the  committee 
that  he  had  Interceded  with  federal  regu- 
lators, albeit  routinely,  in  behalf  of  another 
of  the  contractor's  business  interest:  a  fail- 
ing savings  and  loan. 

Reform  proposals  aim  at  two  goals:  bring- 
ing outside  Influence  to  bear  on  the  process 
and  spreading  the  burden  of  the  Job. 

Common  Cause  proposes  more  extensive 
use  of  outside  counsel.  Others,  such  as  Heflln 
and  Rudman,  would  set  up  one  panel  to  in- 
vestigate the  facts  and  another  to  hear  evi- 
dence and  rule.  But  among  the  dozen  sen- 
ators imd  academics  interviewed  for  this  ar- 
ticle, most  were  drawn  to  the  idea  of  turning 
the  ethics  problem  over  to  a  panel  of  out- 
siders, such  as  retired  Judges  and  former 
members.  Some  favored  different  or  rotating 
panels  for  each  case. 

"Frankly,  I  think  there  is  a  growing  con- 
sensus that  we  have  to  do  something  major 


.  .  .  and  that  probably  means  going  outside 
the  Senate."  says  a  senator  close  to  the 
Democratic  leadership. 

Others,  such  as  Lett,  are  not  yet  con- 
vinced. Lott  says  he  questions  whether 
former  Judges  might  apply  Judicial  standards 
too  narrowly  to  legislative  work  and  won- 
ders whether  former  senators  would  pose  the 
same  problems  of  partisan  bias  that  sitting 
senators  must  wrestle  with. 

Senate  Majority  Leader  George  J.  Mitchell 
of  Maine  has  been  discussing  the  sltoatton 
with  eolleagaes,  one  of  whom  deecrtbe*  him 
as  "very  coDc«nied"  and  anxloos  that  the 
Senate  not  appear  to  be  Insensitive  to  Its 
ethic*  problems. 

"We've  got  to  consider  options  for  change 
because  we're  going  to  have  more  and  nnore 
situations  that  prove  difflcolt."  especially  as 
the  Senate  moves  to  Inclnde  Itself  under 
laws  that  It  applies  to  everyone  else,  nyg 
Republican  Sen.  Nancy  Landon  Kassebaom 
of  Kansas,  a  former  ethics  conunlttee  mem- 
ber. 
"People  are  watching",  notes  Murray. 

EXHIBIT  2 
S.  RES.  33 

Resolved,  That  (a)  subsection  (a)  of  the  first 
section  of  Senate  Resolution  338,  agreed  to 
July  23.  1964  (88th  Congress.  2d  session).  Is 
amended  to  read  as  follows:  "(aKD  there  Is 
hereby  established  a  permanent  select  com- 
mittee of  the  Senate  to  be  known  as  the  Se- 
lect Committee  on  Ethics  (referred  to  in  this 
resolution  as  the  'Select  Committee')  con- 
sisting of  6  members  all  of  whom  shall  be  pri- 
vate citizens.  Three  members  of  the  Select 
Committee  shall  be  selected  by  the  Majority 
Leader  and  3  shall  be  selected  by  the  Minor- 
ity Leader.  Each  member  of  the  Select  (^m- 
mlttee  shall  serve  6  years  except  that  the 
Majority  Leader  and  the  Minority  Leader 
when  making  their  inltiai  appointments 
shall  each  designate  1  member  to  serve  only 
2  years  and  1  member  to  serve  only  4  years. 
At  least  2  members  of  the  Select  (Committee 
shall  be  retired  Federal  Judges,  and  at  least 
2  members  of  the  Select  Committee  shall  be 
former  members  of  the  Senate.  Members  of 
the  Select  Committee  may  be  reappointed. 

"(2)  The  Select  Committee  shall  select  a 
chairman  and  a  vice  chairman  from  among 
Its  members. 

"(3)  Members  of  the  Select  Committee 
shall  serve  without  compensation  but  shall 
be  entitled  to  travel  and  per  diem  expenses 
in  accordance  with  the  rules  and  regulations 
of  the  Senate.". 

(b)  Subsection  (e)  of  the  first  section  of 
Senate  Resolution  338  (as  referred  to  in  sub- 
section (a))  is  repealed. 
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